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PREFACE. 



'' I "HE object of this book, without treating the subject 
in any way from a controversial point of view, is 
to furnish an outline of the law as it peculiarly affects 
women. 

It has been the constant endeavour of the author to cite 
at least one authority for every proposition of law which he 
has laid down, and the attempt to do this has necessitated 
his reading over i,ioo cases, and has therefore occupied 
much time. 

That in the consideration of so large a number of cases 
some mistakes must have arisen, and some points, perhaps 
of importance, must have been overlooked, is certain, but 
the author trusts that such blemishes will not be found to 
be of so frequent occurrence as to render the result of over 
a year's labour of no assistance to the legal profession ; 
and he may observe that in no instance has a single case 
been cited without its being carefully considered. 

It has been thought advisable to give the ipsissima 
verba of judges as often as possible, as they can not fail 
to carry infinitely more weight than any words of a text- 
book writer, even if he were one of eminence ; and it is 
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VI PREFACE. 

believed that this plan will be found of considerable 
advantage both to the practitioner and to the student. 

The author, in conclusion, has only to thank Mr. W. 
H. Bowles, of Lincoln's Inn, Barrister-at-Law, for the 
valuable assistance which he has kindly rendered him ; and 
to express a hope that this little book may be found to be 
of some utility to the members of that profession to which 
he has the honour to belong. 

THOMAS BARRETT-LENNARD. 



4, Stone Buildings^ Lincoln's Inn, 
February^ 1883. 
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ADDENDA. 



Since going to press the case of In re Carey has been decided by the Court of 
Appeal, and is reported in the " Times,^^ February 15th, 1883. It was there held that 
the mother of an illegitimate child, who was about seven years old, has a better right 
to its custody than mere strangers, in whose care it had been left for some years ; and 
also that the fact of the mother's living under the protection of a gentleman does 
not amount to such immorality on her part as to disqualify her from directing who 
is to have the future custody of the child. 

The case of In re Lloyd {post p. 51) was discussed. 



INTRODUCTION. 

IN treating of the legal existence of women it should be 
observed that their position in respect to the law has 
ever been different to that occupied by men. The natural 
infirmity of judgment, which from the earliest times has 
been attributed (whether rightly or wrongly) to women, 
debars them from fulfilling many posts of honour and 
dignity. This we find was the case under the Roman law, 
and their inability in this respect has continued under 
all subsequent systems of jurisprudence. Moreover, the 
physical difference existing between women and men has 
rendered the latter the peculiar objects of certain forms 
of crime. But the different position in law of women, in 
England at least, which is of the most practical importance, 
is that which arises from the Common Law doctrine 
regarding coverture. 

" The very being or legal existence of women is by 
" the Common Law suspended during her marriage ;*' ^ 
and, acting in accordance with this view, married women 
have occupied a position in law somewhat analogous to 
that occupied by infants and lunatics. 

They have been unable to hold or acquire property, or 
to contract, except as agents for their husbands, and they 
have also been incapable of committing torts, "for the 
** wife's torts are the torts of her husband.*'^ 



* B on H. & W., p. I. 



^ Per Jessel M.R., Wainford v. 
Ileyl^ L. R. 20 Eq. at p. 325. 
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After a time the Courts of Equity modified some of the 
hardships under which married women laboured, and held 
that a woman, although married, might have property of 
her own, provided it was settled to her separate use by means 
of the intervention of a trustee. They then accorded to her 
a power to dispose of such separate estate as she should 
think fit without her husband's concurrence being required, 
and they ultimately held that contracts entered into by 
her, in respect of her separate estate, should bind such 
separate estate. 

This equitable doctrine received legislative validity 
by the Married Women*s Property Act, 1870, which, while 
it enacted that property coming to a feme covert should 
in certain cases be regarded as her separate estate, also 
rendered such separate estate liable to fulfil certain of her 
engagements. 

The Act was amended in 1874, and the year just passed 
has witnessed a further and more striking alteration of the 
law upon this subject. It will be noticed, however, that 
although this recent Act effects some very important 
changes in respect of the property of married women, by 
extending the doctrines of Equity to cases which these 
doctrines could not reach previously ; it does not appear 
to alter the legal status of married women. 

Except in cases falling within the provisions of the 12th 
section, married women do not appear to be now rendered 
more personally liable than they were previously to the 
Act ; but the efforts of the Legislature appear to have been 
mainly directed to putting a married woman in regard to 
own property in as nearly as possible the same position as 
that which she would have occupied had she remained 
unmarried. 
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PUBLIC OFFICES, PRIVILEGES AND DUTIES. 

Notwithstanding the introduction into England by the 
Normans of the feudal system, a system which was from 
its very nature inimical to the claims of women to share in 
an equal degree with men public and quasi public positions 
of trust and dignity, and to exercise an equal right to vote 
for candidates to such of those positions as are elective, it 
will be found that the status of women from this point of 
view has from very early times, with but few exceptions, 
been almost the same as that of men. 

The exceptions, however, although not very numerous, 
are very important. 

It will be best first, perhaps, to explain that in this chapter 
when speaking of women, such women as are femes sole only 
are referred to, unless the contrary is expressly stated, 
because, as it has been said, " The very being or legal Le§ai 
''existence of women is by the Common Law suspended 51^,^1^^°^ 
" during her marriage, or at least it is incorporated and 
" consolidated into that of her husband, under whose wing, 
" protection, and cover she performs everything."^ 

Women are not capable of voting for the election of Can not vote 
Members of Parliament,^ nor of voting for Commissioners " «^®**»®°** 
under the Towns Iniprovement (Ireland) Act.^ It would 
seem that in cases where the ** inhabitant householders " 
may obtain a charter of incorporation upon petition,'* 
women may join in such a petition.^ 



* B. on H. & W., p, I ; mde etiam 
Lit. ss. 1 68, 291. 

* 4 Co. Inst. 5 ; Chorlton v. Lings, 
L. R. 4 C- P. 374 ; Chorlton v. Kessler, 

«>• 397- 



3 17 & 18 Vict. c. 103; ^, V. 
Crosthwaite, 17 Ir. C. L. Rep. 463. 

* I Vict. c. 78, sec. 49. 

* R. V. Mayor of Aberavon, 13 W. 
R. 90. 

I 
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It has lately been decided in the case of The Queen v. 
Harrald} that the Municipal Corporation Act,^ which 
enables women to vote at certain municipal elections,* was 
intended to remove her disability for voting only where 
that disability arises from the fact of her being a female, 
and therefore married women have still no such right ; 
nor does the mere fact of a married woman's name 
having been put upon the register previously to her 
marriage remove her disability. In this case Mellor J. 
said, " Marriage at Common Law is a total disqualification 
" and a married woman therefore could not vote, her 
** existence for this purpose being merged in that of her 
" husband/' 

Having explained the status of a married woman, some 
of the public and quasi public positions which have been 
or which may be filled by women will now be enumerated, 
and afterwards the more important of these exceptions 
before referred to will be considered. 

It is unnecessary to remind the reader that in this 
country the Salic Law has never prevailed, and that before 
our Gracious Majesty there have been since the Norman 
Conquest several queens who have enjoyed sovereign 
powers similar to those exercised by kings. On more 
than one occasion also the queen mother has been 
appointed Regent,* and the office of High Constable of 
England, at a time when it was more than a mere title, has 
been held by women, who, however, appointed a deputy.^ 

A woman may be a peeress in her own right, and in 
such a case would transmit that dignity to her heir in the 
same cases that a man would ; and there is some ground 
for saying that a peeress in her own right would confer her 
title upon her husband by the curtesey upon the birth of 
issue who could by possibility inherit.^ It may be remarked 
that the wife of a peer has an equal right with her husband 
to be tried before a jury of Peers of the Realm.^ 

There is a case on record in which a woman was created 
a baronet in her own right.^ 

A woman has filled the office of sheriff;* and also 
has been appointed a forester.^^ Blount mentions^^ the 



1 L. R. 7 Q. B. 361. 

* 32 & 33 Vict. c. 55. 
' Sec. 9. 

♦ Call. 252. 
5 Ibid. 

® Sampson LennarcCs 
Claims of Bar. 24. 



case,, Coll. 



' 20 Henry VI. c. 9. 

8 Dame BoUes or Bowles^ created a 
Baronet of Nova Scotia, 1635. Burke's 
Extinct Baronetage, 517. 

• Co. Lit. 326, notis, 

^" 4 Co. Inst. 
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case of a woman holding'the manor of Bradepole in Dorset, 
per Serjantiam inveniendi quendam servientem armatum cum 
guerra evenerit per quadriginta dies; and Lord Coke^ 
says that Anne, wife of Sir J. Hastings, held a manor in 
Norfolk by the tenure of performing the office of Napery 
at Coronations, but that on those occasions she had to 
appoint a deputy. 

A woman has been head of a prison ; ^ and might have Head of a 
been guardian of the Fleet ; ^ she has also had the custody ^''^^' 
of a castle.* During the reign of Queen Anne a woman 
was appointed governor of the workhouse at Chelmsford Governor of 
by an order of the justices, and a motion to quash the order ^°'"^^°"^*' 
was refused on the grounds that the duties of the office were 
such as might be performed by a deputy.* 

A woman may be overseer of a parish ; ® or a sexton ; '^ overeeer. 
and may also vote for candidates to that office ; * and the ^**"*°- 
same remarks would appear to apply also to the case of 
guardians. It would seem that she may be a church- Guardian, 
warden.® ^rden.' 

Callis is of opinion^® that a woman might be a com- Commis- 
missioner of sewers, and in support of his opinion quotes, sewSs^.^ 
inter alia. Genesis i. 26, which he says "was the first 
" commission ever issued, and it passed under the Divine 
" seal of the Almighty, and extended over the whole world, 
" and by virtue of the word Dominaminim the plural number 
"God coupled the women in commission with man,*' a 
precedent which a counsel in the present day would hardly 
venture to quote in support of his case. There seems to 
be little doubt but that a woman might be a highway Highway 
surveyor under the Sthand 6th William IV. c. 50. ^"^*^°'- 

A woman may be a member of a school board V^ she school 
may also vote at school board elections, both in the county^^ ^o^a, 
and in the metropolis. ^^ The word " parishioners,*' which 
appears in the Metropolis Management Act, 1855,^* having 
been held, as it would seem in the case of R. v. Parket^^ 
(which decided that a woman may vote for election for the 
perpetual curacy of Clerkenwell), wide enough to include 
females as well as males. This, however, does not apply 



» Co. Lit. 107. 

* R. V. Lady Broughton^ 3 Keb. 32. 
^ Plaitis case. Plow. 37. 

* Lady Russelts case, Cro. Jac. 17. 

* 2 Raym. 1014. 

« R. V. Stubbs, 2 T. R. 395, sed vide 
R. V. Chardsiockf 16 Vin. Ab. 415, 
^ Oiive V. Ingram^ 7 Mod. 263. 



8 Ibid, 

9 Blunt 256. 
10 Call. 250. 

" Glen. El. Ed. Acts, p. 34. 

12 Ibid, 

" 33 & 34 Vict, c .75, s.37,subsec. 6. 

^* 18 & 19 Vict. c. 12, s. 16. 

»« 3 Atk. 577. 
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to City of London, where only those qualified to vote at 
the election of common councilmen/ viz., males, have 
votes at school board elections. 

In some special cases a woman may be called upon to 
serve on a jury, but this is only in the case when the point 
to be decided is whether a woman is enceinte or not, and in 
that case a jury of matrons may be empanelled de ventre 
inspiciendo. This most commonly occurs where a woman 
sentenced to capital punishment asserts that she is quick 
with child. 

An heir-at-law, and semble in some cases also a devisee, 
may have such a jury empannelled to try whether the widow 
of his predecessor is enceinte of a posthumous child.^ 

Although hardly falling properly within the scope of the 
chapter, it may be remarked here, that by a recent statute^ 
women are now rendered eligible for medical degrees. 

If the exceptions before referred to that women may 
occupy most public and quasi public positions of trust and 
dignity be considered, it will be observed that one of the 
most important of these positions, viz., that of sitting as 
a member of Parliament, has never been filled by a woman ; 
nor even would a peeress in her own right be capable of 
sitting in the House of Lords.* 

A woman is also incapable of filling seats upon the judicial 
bench, as has been said, ^^ ob earum honestatis pnvilegium 
, . . . indecorum nimis foret eas litibus forensibus 
inter viros commisceri''^ \ nor has a woman ever been 
ordained^ for " it is against the law of the realm." ^ 

The rule to be deduced then from these cases would seem 
to be that in England all public offices may be held by 
women, the duties of which are from their nature capable of 
being performed by a deputy. 



* 33 & 34 Vict. c. 75, s. 37, subsec. 6. 

* IVilloughbys casCy Cro. Eliz. 
566; Ex parte Aiscoughj 2 P. W. 
591 ; Ex parte Wallop, 4 B. C C. 
90 ; Lord Dursley v. Fitzhardinge 
Berkeley, 6 Ves. at p. 260. 

' 39 & 40 Vict, c 41. 



* Colquhoun's Roman Law, vol. I. 
p. 580. 

* Selden De Synedriis Veterim 
Ebracorum, cbap. xiv. p. 1085. 

® Colt V. Bishop of Coventry, Hob. 
148 ; Grendon's case cited, Call. 
251. 
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CRIMES AND OFFENCES. 

The object of this chapter is to show the different posi- 
tion occupied by women to that occupied by men in 
relation to the Criminal Law. 

This subject may be treated of under the followingheads:— 

1. Crimes and Offences which from their nature can only 
be committed against or in respect of Women, 

2. The peculiar Position of Women as compared to that of 
Men in regard to the Commission of Crimes and Offences 
generally, 

3. Stich Offences as can only be committed by Women, 



I. Crimes and Offences which from their nature can only be 
committed against or in respect of Women, 

The most serious of those crimes which exclusively 
can be committed against the person of women is the 
crime of rape. In early days it was punished by the Rap«. 
offender having his eyes put out and being castrated, and 
at a subsequent period by death. Rape is still very 
severely punished, a man who is convicted of it being 
liable to undergo penal servitude. It may be defined as 
" the having unlawful and carnal knowledge of a woman 
" against her own will."^ The connection must be unlawful, 
so a man cannot commit a rape upon his own wife, as 
liaving once given her consent, by the fact of her marriage, 
to her husband having connection with her, she can not 
afterwards retract it;^ although he will be an accessory 
before the fact if he against her will assist another man to 
have connection with her.^ It was formerly considered 
that a man could not commit a rape upon a prostitute or 

' Hawk's PC. 122. 3 Lord Audley's case, 3 How. State 

2 Hale's P. C. 629 . Trials 401 . 
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upon his own mistress, but such is not now the law.^ In 
order to constitute the crime of rape, there must be con- 
nection, that is to say, a penetratioy or a res in re^ but 
by the 24 & 25 Vict. c. 100, s. 63, the doubts which for- 
merly existed as to the necessity of an emissio seminis 
in order to constitute the crime are done away with, 
and it was enacted that that was not in future to be 
regarded as an integral part of the offence. 

In considering this offence, as well as the cognate one of 
indecent assault, consent must not be confounded with 
submission,^ although in practice the evidence of the latter 
may be looked upon as primd facie evidence of the 
Consent. former. To enable a person to consent to anything there 
must be both a power of consenting and a knowledge in 
the person of what he is consenting to.^ So where a man 
previously to having connection, rendered his victim in- 
sensible, it was held that he was rightly convicted of rape,* 
the woman having no power either to consent, or resist ; and 
where a surgeon had connection with a young girl under 
the pretence of performing a surgical operation, he was 
held to be guilty of rape,* the grounds of the decision being 
that she had not a sufficient knowledge of what he was 
doing to enable her to consent. As to whether an idiot 
has power to consent, see the case of R. v. Fletcher^ and 
also a somewhat conflicting case (curiously enough of the 
same name, but decided some fifteen years later), where the 
law on the subject is discussed at length.^ 

Consent is also a good defence to a charge of indecent 
assault ; as no person (generally speaking) can be assaulted 
with their own consent, the assault depending for its 
existence upon an absence of consent on the part of the 
person assaulted.^ But fraud vitiates every consent, so a 
man who is suffering from a contagious disease and has 
connection with a woman with her consent, but without 
informing her of his illness, may be found guilty of an 
indecent assault if he communicates his disease to her.^ 



* I East's P.C. 444 ; 3 How. State 
Trials 414. 

2 R, V. Case, i Den. C. C. 580. 

^ Sedvide R, v. Barr(rw,L,. R. I C. C. 
156, which case has, however, been 
questioned, R. v. Flattery ^ 2 Q. B. D. 
410. 

* R, V. Camplin, i C. & K. 746. 

» R, V. Flattery, 2 Q. B. D. 410; R, 
V. Case, supra, \ 



« 8 C. C. C. 131 ; S. C. I Bell C. C. 
63 ; 28 L. J. M. C. 85. 

' L. R. I C. C. 39; vide R. v. Barratt, 
L. R. 2 C. C. 81, where these cases 
were both discussed. 

8 This point is discussed in R. v. 
Coney, 8 Q. B. D. 534. 

» R. V. Bennett, 4 F, & F. 1 105, 
vide post p. 7. 
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As to what is consent, see the cases of R. v. Case^ and 
R. V. Woolaston? It appears that a man who has con- 
nection with a woman whilst she is under the impression 
that he is her husband is guilty of a rape.^ 

A person indicted for an attempt at rape may, if such common 
charge is not fully made out, still be convicted of a**^"*'- 
common assault. 

The following protection to women has been afforded 
by statute. 

The attempt to rape a girl under the age of twelve years statutory 
is punishable by two years* imprisonment* 

Unlawfully and carnally knowing a girl under that age, 
whether she consents or not, is a felony f and the same 
offence upon a girl over twelve but under thirteen years 
of age is a misdemeanour.^ 

Procuring the defilement of girls under the age of twenty- 
one years by false pretences, or other fraudulent means, is 
an offence.''^ 

Where a woman, of any age, presumptively or absolutely 
entitled to any property, is taken away for motives of lucre 
with the intent to marry or carnally know her ; or where a 
girl under the age of twenty-one years entitled as aforesaid 
is fraudulently allured, detained and taken away with the 
same intent from those having lawful authority over her, the 
person so taking away, &c., is guilty of felony and liable to 
fourteen years' penal servitude. Any profits to which the 
woman may be entitled is divested from the offender and 
settled upon her as the Court of Chancery^ shall direct^ 

It is also a felony to take by force a woman of any age 
with a like intent,^^ whether she is or is not possessed of 
fortune. 

It is a misdemeanour to take any unmarried girl under the 
age of sixteen away from those having lawful authority over 
her without their consent.^^ But the mere meeting a girl, 
taking her aside and having connection with her, and then 
accompanying her back, does not amount to such a taking 
away within the statute ;^^ it is, however, no defence that the 



^ Supra, 

* 12C. C.C. at p. 182. 

^ R, V. Mayers, 12 C.C.C. 311; 
R, V. Young, 38 L.T. 540 ; sed vide 
etiam R, v. Williams, 8 C. & P. 286 ; 
R, V. Jackson, ib. foot-note ; R, v. 
Saunders, ib, 265. 

*24 & 25 Vict. c. 100, sec. 52. 

* 38 & 39 Vict. c. 94, sec. 3. 

• Ib. sec. 4, el vide 43 & 44 Vict: c. 45 . 



^ 24 & 25 Vict. c. 100, sec. 49. 

• Now the Chancery Division of the 
High Court of Justice. 

^ 24 & 25 Vict. c. 100, sec. 53. 

10 Jbid, sec. 54. 

" Ibid. sec. 55, 

1* R. V. Green, 3 F. & F. 274 ; vide 
etiam R. v. Timmins, Bell C.C. 276 ; 
R. V. Hibbert, L. R. i C.C. 184. 
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person accused bond fide believed that the girl was above 
sixteen years of age.^ A man has been held to be guilty of an 
assault causing actual bodily harm^ where he communicated 
a contagious disease to a girl who, although she did not 
vigorously resist the prisoner's having connection with her, 
was ignorant of the illness under which he was suffering.^ 
If an assault, or battery, is committed by a man upon a 
female which, in the opinion of the justices, is of an aggra- 
vated nature, they may fine him £20, or imprison him for 
six months, and may, moreover, bind him over to keep 
the peace for six months from the expiration of his sentence.* 
It has also been enacted that any woman procuring or 
attempting to procure abortion by poison or other noxious 
things, or by any other means, whether she be, or be not, 
with child, is guilty of felony, and liable to penal servitude 
for life ; and a person aiding in any manner such attempt 
is guilty of a misdemeanour.^ 

2. The peculiar Position of Women as compared to that of 
Men in regard to the Commission of Crimes and Offences 
generally. 

In regard to the second division of this chapter, it may 
be observed that generally speaking, women, unless under 
coverture, are in the same position in regard to the crimes 
which they commit as men are ; but where a feme 
covert commits certain crimes in the presence and by the 
direction of her husband, she is presumed by the law to be 
so much under his power and authority as not to be 
personally responsible for her own actions.^ This pre- 
sumption of law, however, does not extend to the more 
serious crimes, eg, treason and murder ;^ and a feme covert 
who having a child and no means of supporting it, wilfully 
neglects for four or five days going to the union for the 
purpose of obtaining the necessary support, will, if the child 
die, and she were aware that such neglect was likely to pro- 
duce its death, be guilty of manslaughter,® nor did this 
presumption formerly apply, according to the old writers, 
to misdemeanours, but that it does now appears from the 
case of The King v. Price '? but it does not apply in some 



* R. V. Prittccy L. R. 2 C. C 154. 

* 24 & 25 Vict. c. 100, sec. 47. 

3 R. V. Sinclair y 13 C.C.C. 28, vide 
ante p. 6. 

* 24 & 25 Vict. c. 100, sec. 43. 

* Ibid. sec. 58. 



« I Hawk's P. C. 4 & 5. 
"^ Ibid. 

8 R. V. Mabbeti, 5 C.C.C. 339. 

9 8 C. & P. 19, ei notis 21 ; R. 
TorpeXi 12 C.C.C. 45. 
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of the minor offences. So a woman may be indicted, 
together with her husband, for keeping a bawdy-house^ or a 
gaming-house,^ and also for an assault.^ 

I'he mere fact of the husband commanding his wife to 
commit a crime, would be no excuse for her were she to 
obey such an order ;^ indeed, the plea of coverture is 
merely a presumption of law in the wife's favour, and like 
all other presumptions of law, may be rebutted^ if it 
should appear from the nature of the offence, or if there 
is evidence to the effect, that the woman acted indepen- 
dently of her husband f or if from his infirm state of 
health, it should appear that she could not have been 
under his control at the time she committed the offence^ 
To enable a woman to successfully set up the defence of Defence of 
coverture, it would appear that it is not necessary for her *^°^^""- 
to prove the fact of her marriage. So, in a case where a 
man and woman were proved to have lived together for 
several months, and to have a child with them which was 
said to be their offspring, the woman was acquitted on the 
ground of coverture.^ A wife can not be convicted of 
harbouring her husband when he has committed a felony, 
and the mere circumstance of her endeavouring to conceal 
what may lead to his detection appears to come within 
the same principle.® 

Formerly a feme covert was in every case incapable where m- 
of committing felony of the goods of her husband, for they SSy.* **^ 
are one person in law, but where a man delivered his goods 
to a third person to keep them for him, his wife would have 
been guilty of felony if she were to have stolen them from 
the bailee.^® 

Previously to 31st July, 1868, a wife was not guilty of 
larceny if she stole money in the custody of her husband, 
the joint property of himself and others ;^^ but as the 31st 
& 32nd Vict. c. 116 makes it a felony for one joint owner Alterations 
to steal a chattel from the co-joint owners of that chattel, ^^^'^' 
it would seem that the wife might now be convicted for 



* Williams* s case^ 10 Mod. 63, 

* R, V. Lixofty ib, 335. 

3 R, V. CrusCi 2 Moo. C. C. 53. 

* Russ. 139, 146 ; R, V. Morris^ R. 
& R. 270. 

^ Per Jessel M.R. Tussaud v. 
Tussaud, 9 Ch. D. 368. 

® Robson's case, L. & C. 93 ; Dalt. 
446; R. V. Crofts^ 2 Str. 1 1 20; ^. v. 



' R, V. Cruse, ante p. 8. 

8 R. V. Torpey, 12 C. C C. 45 ; R, 
V. Hassall, 2 C. & P. 434; R* v. 
Woodward, 8 C. & P. 561 ; i Hale 516. 
R. V. Goody I C & K. 185 ; Woodgate 
V. Potts, 2 C. & K. 457, and Morris v. 
Miller, 4 Burr. 2057. 

9 Per Coltman J., R, v. M"Clarens, 
3 C.C.C. at p. 426. 



Taylor, 3 Bur. 1680 ; Moore v. Hussey, I ^^ I Hale 514 

Hob. 93 & 96 ; iV. V. /bx/<y, 6Mod. ^^ R. v. WUlis, i Moo. C. C. 375. 

213, 239 ; ^. V. Williams, i Salk. 384. ' 
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that offence ; and now, by the Married Women's Property 
Act, 1882^ a woman is rendered capable of stealing goods 
belonging to her husband if she take them wrongfully 
when leaving or deserting, or about to leave or desert 
him; ^ and in a similar case, where he is the offender, and 
the goods he takes are her separate property, she may 
prosecute him.* 

It is difficult to say whether the Legislature intended 
that any special meaning should be attached to the 
word " leave " as distinguished from " desert^* but they do 
not appear to have the same signification.^ The meaning 
of ^* desert** has frequently been a subject for judicial 
consideration, a perusal of the following cases will show 
the interpretation put upon that word by the courts 
where it has been made use of by former Acts of Parlia- 
ment :— Ward v. Ward {supra) ; Cudlipp v. Cudlipp ;* 
Thompson v, T/wmpson f Haviland v. Haviland '^ Yeatman 
v. Yeatman f Reg. v. St. Mary^ Islington f Reg, v. Maid- 
stone Union ;^^ Reg. v. Cookham UnionP' 
and It has been held, since the Married Women's Property 
^^ Act, 1874, that a feme covert can not be convicted under the 
criminal clauses in the Master and Servants Act, 1867.*^ 
The judgments in these cases are not given at length in 
the reports ; but it would seem that these decisions will 
still hold good notwithstanding the Married Women's 
Property Act, 1882.1* 



3. Such Offences as can only be committed by Women. 

There are certain laws for the preservation of public 
health, order, and decency which apply only to women, so 
a constable may, without a warrant, take into custody any 
ition. prostitute whom he sees loitering or importuning passengers 
for the purpose of prostitution in any town within the 
operation of the Act of 10 & 11 Vict. c. 89, sec. 28 ; but if 
in the metropolis it is an integral part of the offence that 
such loitering is to the annoyance of the inhabitants or 



» 45 & 46 Vict. c. 75. 

* Sec. 16. 

' 45 & 46 Vict. c. 75, sec. 12. 

* Wardy, Ward, I Sw. & Tr. 185. 

* /did, 229. 
® Jdid. 231. 

' 32 L. J. P. & M. 65. 
8 L. R. I P. & M. 489 



» 5 Q. B. D. 445, 

^0 /did. 31, 

11 9 idtd. 522. 

1* 30 & 31 Vict. c. 141, amended by 
38 & 39 Vict. c. 86; Tomkinson v. 
Wesif 32 L. T. 462 ; Hodkitison v. 
Green, 39 J. P. 600. 

"45 & 46 Vict. c. 75. 
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passengers,^ the punishment for such offence is a fine not 
exceeding 40s. A prostitute behaving in a riotous or in- 
decent manner may be sentenced to hard labour for a period 
not exceeding one calendar monlh.^ 

By the Contagious Diseases Acts^ periodical examina- contagious 
tions are enforced upon all common prostitutes residing in aciT*^ 
certain districts enumerated in the schedules to those 
Acts. The earliest attempts to regulate prostitution seems 
to have been made in the 8th Henry II.* 

There is one form of nuisance which can be only com- 
mitted by women, and that is being communis rixatrixy or Common 
a common scold. She may be indicted for this offence,^ ^®^* 
and it is not necessary to state in the indictment the exact 
words of which she made use,^ but it must allege that she 
is communis rixatrix? The punishment is being placed in 
an instrument called a cucking stool, and ducked in a pond,^ 
but the last recorded instance that this punishment was 
inflicted was many years ago. 

A woman may, under certain circumstances besides those P«>r Laws, 
mentioned in this chapter, be proceeded against criminally 
under the Poor Law statutes.^ 



* 2 & 3 Vict, c 47, sec. 54. 

* 5 Geo. IV. c. 83, sec. 3. 

3 29 Vict. c. 35 ; 32 & 33 Vict 
c. 96. 



* Amos on Vice, 514. I ® See chapter on Poor Laws. 



* R, V. Foxby^ 6 Mod. ii & 213. 
® R, V. Hanrum^ ibid, 311. 
"* Ibid. II &239. 
^ R, V. Foxby. 
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TORTS. 

In considering the position of women in regard to torts 
the subject will be treated under two heads: 

1. As regards Women generally, 

2. As regards Women under Coverture. 



I. As regards Women generally. 

Femes sole in respect to their power of suing and being 
sued for torts are in the same position as men, but there 
are certain species of torts which can only be inflicted upon 
the female sex. 

One of the greatest, if not the greatest, of all wrongs which 
can be done to a woman does not in itself give a right of 
action. It need hardly be said that seduction is here 
referred to. 
Seduction. The foundation of an action for such a wrong depends 
not upon the mere fact of the seduction, but upon the loss 
of service consequent thereon to the employer of the 
woman so seduced ;^ so that in order to confer the right of 
action, it is necessary that the woman seduced should, 
at the time of such seduction, have been in the service 
of the plaintiff.^ 

But there has ever been a tendency to strain the law to 
its utmost limits by means of the doctrine of constructive 
service in order to mete out compensation for the seduction, 
and punishment to the seducer ; and the case of Long v. 
Knigktle}^ is a striking instance of this tendency. There 
the girl seduced resided with her mother (the plaintiff), and 
had prior to her seduction made arrangements to emigrate 
to America. On the night before she left, the defendant, 
who was on a visit at her mother's house, seduced her. 
She left the next morning as she had intended, but after 



» Grinnelly, Wells, 7M.&G.1033. 

* Davies v. Williams, 10 Q. B. N. St, 

725 ; Blagmire v. Haley , 6 M. & W. 



55 ; Dean v. Peel, 5 East 45 ; Hedges 
V. Tagg, L. R. 7 Ex. 283. 
^ Ir. R. II C. L. 221. 
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residing a short time in New York and finding herself 
pregnant, she returned to Ireland and stayed in her sister's 
house until her confinement was over; after which she 
returned to her mother. 

The Court of Common Pleas said that the jury might 
very reasonably find that upon her return to Ireland the 
original service revived, and that she was prevented from 
returning to her mother's house by reason of her impending 
confinement, which therefore was the cause of her mother 
not having her services upon her return. 

The law, in endeavouring to provide some compensation 
for the injured party, will employ a sufficient service to 
sustain the action upon very slight evidence ; thus milking constructive 
cows,^ or making tea,^ has been held to be a sufficient**"'**^®* 
service. Where the girl seduced is a minor but capable of 
doing acts of service, such service will, if she be living at 
home at the date of the seduction, be implied.* 

The following cases are examples of what has been held to 
amount to sufficient evidence of service in order to support 
an action for seduction : Holloway v. Abell f Manvell v. 
Thomson f Rist v. Fauxf 'Ogden v. Lancashire*^ Mann v. 
Barrett? 

The mere fact that the father receives part of his 
daughter's wages,® or' that she receives her mother and 
sisters into her own house and so relieves him from the 
necessity of supporting them,^® would not support such an 
action. 

In a case where a girl discharged from service and on the 
way home to her father's house was seduced, it was held 
that she was constructively in his service to the extent of 
furnishing grounds for an action for the seduction ; so also 
where a girl living at home went away for a week's 
temporary employments^ But if the girl whilst in another 
person's employment were to go for a day or two to her 
father's house and there be seduced, the father would not 
have such an interest in her service as to %\w^ him a right 
of action.^^ Neither would he have a right of action in case 



1 Bennett v. Allcroft, 2 T. R. 166. 
* Carry, Clarke, 2 Chitt. 261. 
^ Maunderv. Venn, Moo. & M. 323 ; 
Harris v. Butler, 2 M. & W. 539 ; 



7 11 W. R. 158. 
8 6 Esp. 32. 

^ Carr v. Clarke^ 2 Chitt. 260. 
»o Manley v. Fieldy 7 C. B. N. S. 



Jones V. Brown, I Peak N. P. | 96. 

306. ; *^ Terry v. Hutchinson, L. R. 3 Q. 



* 7 C. & P. 528. 

* 2 ibid, 303. 

8 4 B. & S. 409- 



B. 599. 

^2 Griffiths V. Teetgen, 15 C. B. 344. 
^^ Hedges v. Tagg, L. R. 7 Ex. 283. 
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where the girl was in the habit of obtaining permission from 
her mistress to visit her parents after her day's work was 
over, and on these occasions, helped them in their business.^ 

Where a person engages a girl with the intention of 
seducing her then the relation of master and servant is 
never constituted between them, and the girl's father can 
maintain an action for the seduction.^ 

In order to support an action for seduction it is not 
necessary that the plaintiff should be the parent of the 
woman who has been seduced, as an adopted father f 
a natural father f an aunt ;* or even an employer® have 
been held to have a right of action. 

The fact that the person seduced is of full age is no 
defence to an action for loss of service ;'' and even where a 
married woman, who is living with her father apart from 
her husband, is seduced, the father may have aright of action.® 

To enable a person to recover in an action for seduction, 
it must be proved to the satisfaction of the jury, not only 
that the defendant has had connection with the girl who 
has been seduced, but also that he is the father of the child 
of which she has been delivered, and whose birth has 
caused the loss of service, the subject of the action.^ But, 
where the girl does not conceive, her father (or, semble, the 
person otherwise entitled) would still have a right of action 
for loss of service, and that even if the girl were enticed away 
from his house, whether she was seduced or not. In such a 
case, as in actions for seduction, it is not necessary, in order 
to give a right of action, that a binding contract be proved 
to have been subsisting between the girl so enticed away 
and the plaintiff.^® 

An action for loss of service, not founded upon seduction, 
does not properly come within the scope of this book, and 
will not be discussed here, inasmuch as it might be brought 
equally for the loss of the services of a male as of a female 
servant. 

An action for seduction can not be maintained by a person 
who has wilfully exposed the girl to the danger of seduction." 
Although a woman who is seduced has no right of action 



1 Thotnpsony. Ross, 5 H. & N. 16. 
' Speight y, Oliviera, 2 Stark. N. P. 

493- 

3 Irwin V. Dearman, 1 1 East 23. 

* 2 Sel. N. P. 1002. 

* Edmonson v. Machell, 2 T. R. 4 
® Fores v. IVilson^ I Peak N. P. 

78. 



' Tullidge V. Wade, 3 Wil. 18 ; 
Bennett v. Allcroft, 2 T. R. 166. 
8 Harper v. Luffkin, 7 B. & C. 

387* 
^ Eager v. Grimwood, i Ex. 61. 

^0 Evans v. Walton, L. R. 2 C. P. 

615. 

^^ Reddiey. Scoolt, i Peak 316. 
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against her seducer, she may, if she becomes with child by Bastardy 
him, obtain an order for payment of a sum of money not °^^' 
exceeding 5 s. a week^ from her seducer towards the support 
of his child ; and this right to an affiliation order applies 
equally to the case of a widow, or a married woman living 
apart from her husband,^ but not to a woman who has 
married since the birth of the child and is living with her 
husband.^ The means of enforcing this order is by summons 
before a Court of Summary Jurisdiction, and that Court 
will exercise its discretion as to what sum of money (not 
exceeding 5s. a week) the putative father is to pay, and for 
how long a period such payments are to be made ; the 
Court has power to direct them to be continued until the 
child attains the age of sixteen.* 

The procedure in such cases, together with all the law 
relating thereto, is fully given in Stone's" Justice's Manual," 
or other works on proceedings before the Justices at Petty 
Sessions, to which the reader is referred for fuller particulars 
upon this subject. 

There is a form of slander which may be directed against impming 
women, and against women exclusively ; this is where "°*^^**'"y* 
unchastity in their relations with man is imputed to them. 

In an ordinary way, calling a woman a whore will not 
support an action for slander, without proof of special 
damage,* and as those cases where it is necessary to prove 
special damage fall into the general law relating to torts, 
they do not come within the scope of this book. 

In the City of London, where there was a custom for 
whores to be whipped and dragged through the streets 
tied to a cart's tail, the mere fact of calling a woman a 
whore would have been sufficient to support an action for 
slander f it was the same in the Borough of Southwark,'' 
and apparently also in the City of Bristol.® It is doubtful 
if these cases can in the present day be considered authori- 
ties for saying that applying such epithets to women in 
those towns would, in the absence of proof of special 



^ 35 & 36 VicL c. 65, s. 4. 

* /C, V. Collingwood^ 17 L. J. N. S. 
M.C. 168; Ex parte Grimes^ 2.2ib. 153. 

' Stacey v. Lintell^ 4 Q. B. D. 291 ; 
Tozer v. Lake^ 4 C. P. D. 322. 

* 35 & 36 Vict. c. 65, s. 5. 

* Wallis V. Anon^ i Sid. 6i\ Pollard 
V. ArmshaWf Cro. Eliz. 582; Osbom 
V. Wright^ 2 Mod. 296; Mattheiv v. 



i; Carter \. Smith, ibid, 10 ; Cullobitu 
V. Vinor, ibid. 1 1, sed contra vide Bal» 
win V. Flower, 3 Mod. 120. 

6 Hassel v. Copcot, Roll. Ab. tit. 
action sur case (D), 13 ; Riley v. Lewes, 
ibid, 14 ; Bauzier v. Cooper ^ ibid, p. 
550 ; Bond v. Watson, ibid. ; Penton 
Harrison^ ibid. 

■^ Roberts V. Herbert^ I Sid. 97. 



Cr£»3^, Roll. Ab. tit. action sur case (D), ' ^Po^vcry. Shaw, i Wils. 62. 
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damage, support an action, this punishment being no longer 
in vogue, and cessante ratione legis cessat ipsa lex. But a 
woman who has dower in copyholds dum so/a et casta vixerit 
can maintain an action against a person calling her a whore ;* 
and semble it would be the same if she were a doweress of 
gavelkind lands. 

A woman has a right of action against the Sheriff if he, 
having an execution against a man, not her husband, but 
with whom she cohabits, seizes her furniture under such 
execution f and this even if they had gone through the 
form of marriage and did not themselves discover that it 
was not valid until subsequently to the seizure.^ But if the 
woman had fraudulently represented herself as a feme covert 
she could not afterwards turn round and sue as a feme sole* 

The widow of a person killed by the wrongful act, neglect, 
or default of another is one of those persons on whose joint 
behalf the executors or administrators of the deceased may 
bring an action for damages* under Lord Campbell's Act. 
But this right of action is not peculiar to women, and for 
further information upon this subject the reader is referred 
to "Addison on Torts."« 

Damages have been obtained by a woman against a man 
who contracted a bigamous marriage with her,*'' if the action 
would still lie (and there seems to be no reason why it would 
not), she might (as bigamy is now a criminal offence)® have 
first to obtain a conviction against him for bigamy.® 

Although, as it has been said, a man may, under certain 
circumstances, be proceeded against criminally if he infects 
a woman with venereal disease ;^® a civil action for damages 
would not be sustainable by the woman so infected by him, 
for ex turpi causd non oritur actio }^ 

2. As regards Women under Coverture, 

At Common Law the husband, during coverture, is liable 
for all the torts committed by his wife during that period ;^^ 
even though he may be living apart from her.^^ 

^ 24 & 25 Vict. c. 100, sec. 57. 
* Wellock V. Constantine^ 2 II. ft 
C. 146 ; Wells V. Abrahams^ L. R. 
7 Q. B. 554. 

*" Ante p. 8. 

" Hegarty v Shine^ 2 L. R. Ir. Q. B. 
C. P. &Ex. D. at p. 284. 

^^ Bac. Ab. tit. Baron and Feme 
(L.) 

i» Head v. Briscoe, 5 C. & P. 484. 



* Boys V. Boysy Sid. 214. 

' Edwards v. Bridges, 2 Stark. 396. 

* Glasspoole v. Young, 9 B. & C. 696. 

* Langford v. Foot, 2 M. & Sc. 349 ; 
Mace V. Cadell, Cowp. 232 ; vide etiam 
judgment in Batthews v. Galindo, i 
M. & P. 571. 

* 9 & 10 Vict. c. 93. 

® p. SSo» 5^^^ ed. 
' Afton, Skin. 19. 
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This liability was removed by statute in cases where 
there had been a judicial separation,* or where the wife 
had obtained a protection order f in either of which cases 
she could sue, 'or be sued, as a feme sole.^ It may be re- 
marked that a protection order is not retrospective, so such 
an order would not have enabled a woman to maintain 
an action commenced previously to the date of that 
order.* 

Upon the determination of the coverture, whether by 
death or divorce, the husband even at Common Law is 
discharged from any further liability for the torts which 
his wife may have committed, provided he had not partici- 
pated in them or in any way authorised them.^ 

In a case decided a few years since,^ it was said by Feme covert 
Vessel M.R,'^ that "Strictly speaking, a feme covert can^^^^ 



com< 



"not commit torts, they are the torts of her husband, ^^'^'^'^J** 
" against whom a liability is thereby created." Law. 

Previously to the Married Women's Property Act, 1882 
(the effect of which as regards torts will be noticed 
presently), the wife's separate estate was not therefore 
liable for her general torts,® although her separate estate 
might have been made liable for a fraud relating to the 
separate estate ; that is, dealing with it by way of 
fraudulent representation, or it might have been made 
liable for an actual appropriation of funds, subject to the 
same settlement and the same trusts under which the 
separate estate was enjoyed.^ 

It has been said that, in certain circumstances, a 
feme covert might under the Married Women's Property 
Act, 1 870,*® sue for torts ;^* but as her rights in this respect 
are now so widely extended, it is not necessary here to do 
more than refer to these cases. 

Where a wife's husband is civiliter mortuuSy as by having Exception, 
been banished, or by having abjured the realm, she appears 
to be in all respects in the position of a feme sole.*^ 

With the exceptions above referred to (and treated of 

* 20 & 21 Vict. c. 85, sec. 26. 
^ Ibid. sec. 21. 
^ Ramsden v. Brearley^ L. R. 10 Q. 

B. 147. 

* Midland Railway Company v. 
Pve, 10 C. B. N. S. 179 

^ Capelv. Powell, 17 C.B.N.S.743. 

* Wainford v. Heyl^ L. R. 20 Eq. 
321. 

\ P- 324. 

® Arnold v. WoodhamSy L. R. 16 



Eq. 30 \ Wainford v. Heyt, L. R. 
20 Eq. 321 ; Stanley v. Stanley^ 7 Clu 
D. 590. 

® Wainford v." Heyl^ explaining 
Clive V. Carew, I J. & H. 199. 

^° 33 & 34 Vict. c. 93. 

^^ Summers v. City Bank^ L. R. 9 
C. P. 580 ; Moore v. Robinson^ 48 
L. J. Q B. 156. 

12 Bac. Ab. B. & F., et vide cases 
cited in chapter on Contracts. 
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pos^ p. 1 20), a feme was, until the beginning of the present 
year, during coverture, incapable alike of suing or being 
sued for torts committed by her. 
Married It was enactcd by the Married Women's Property Act, 

T^^ny 1882V* A married woman shall be capable of . . . 
Ax*. X882. *( suing or being sued in tort , . in all respects as if 
•ubsccl 2. " she were a feme sole, and her husband need not be 
" joined with her as plaintiff or defendant, or be made 
" a party to any action or other legal proceedings against 
" her, . . . and any damages or costs recovered against 
" her in any such action or proceeding shall be payable 
" out of her separate property, and not otherwise." ^ 

" A woman after her marriage shall continue to be liable 
" in respect, and to the extent, of her separate property, for 
all . . . wrongs committed by her before marriage 
. and she may be sued for any liability in damages 
. . in respect of any such wrong ; and all sums re- 
** covered against her in respect thereof, or for any costs 
** relating thereto, shall be payable out of her separate 
" property ; and, as between her and her husband, unless 
" there be any contract between them to the contrary, her 
Sec 13. " separate property shall be deemed to be primarily liable 
" for all such .... wrongs, and for all damages 
** or costs recovered in respect thereof: Provided always, 
" that nothing in this Act shall operate to increase or 
" diminish the liability of any woman married before the 
" commencement of this Act, for any such .... 
*^ wrong as aforesaid, except as to any separate property to 
" which she may become entitled by virtue of this Act, 
" and to which she would not have been entitled for her 
" separate use under the Acts hereby repealed or otherwise, 
" if this Act had not passed."^ 

" Every woman, whether married before or after this 
" Act, shall have, in her own name, against all persons 
Sec. xa. " whomsoever, including her husband, the same civil reme- 
" dies ... for the protection and security of her own 
" separate property, as if such property belonged to her 
" as a feme sole, but except as aforesaid no husband or 
" wife shall be entitled to sue the other in tort."* 

A feme covert is therefore now liable, as far as her 
separate estate is concerned, for torts committed by her in 
many respects as if she were sole or a man. She has also 
an equal right with them of suing for any torts committed 

1 44 & 45 Vict. c. 75. I 2 Sec. I, subsec, 2. | ^ Sec. 13. | * Sec. 12. 
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against her ; but this right does not, except in a qualified 
manner, enable her to sue her husband.^ 

It should be noticed that the Act does not appear to Feme coven 
make her personally liable ; and although it provides that pereo^y 
" Every contract entered into by a married woman with ^**^^®- 
" respect to and to bind her separate property shall bind 
" not only the separate property which she is possessed of 
" or entitled to at the date of the contract, but also all 
" separate property which she may thereafter acquire,"^ it 
does not appear to extend this liability of subsequently 
acquired property to the case of torts.^ 

A feme covert, if she survived her husband, has always 
been liable for torts* committed by her during the coverture. 

Although the liability of a husband for torts committed Husband's 
by his wife before marriage is much restricted by the above ^****^*y* 
mentioned Act^ there appears to be nothing to relieve him 
from his Common Law liability for those committed during 
coverture, although, it is submitted, he will not be able to sue no power 
for torts committed against her inasmuch as the right to sue *°^"*- 
for a tort is a chose in action, and as such will in future belong 
to the wife as her separate property.® Except subject to the 
provisions contained in section 1 2^ (which confers a right of Sec. 12 
action on wives against their husbands for the protection 
or security of their property), a wife has still no power to 
sue her husband for torts, and this section would not, in 
terms, appear to give her a right of action to sue for 
damages done by him to her separate property, but merely 
to enable the wife to take proceedings against her husband 
for its " protection or security," as e^g,^ an action in the nature 
of trover or detinue, or an application for an injunction. 

The section now being considered, after giving certain Husband no 
rights of action to a feme covert, goes on to say, *' except J^fc*" '^ *"* 
" as aforesaid no husband or wife shall be entitled to sue 
" the other for a tort," and from the language employed it 
might be imagined that a husband is in future to have a 
qualified right to sue his wife in tort. But this does not 
appear to be the case, for a husband can not at Common 
Law sue his wife for a tort, as ^' they are but one person in 
**law*' ;® nor does this Act appear to give him any such 
power to sue her. 



1 Infra. 

^ Sec. I, subsec. 4. 
^ Vide etiam chapter on Contracts. 
* Vine V. Saunders^ 4 Bing. N. C. at 
102 ; CapeH, Powell^ 17 C.B.N.S. 743. 



* Sec. 14 ; vide chapter on Con- 
tracts. 
^ Sec. 24. 
' Ante p. 18. 
8 Co. Lit. 187 b. 
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Husband and 
wife not one 
person for 
every pur- 
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Effect of 
decree nUL 
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It has been said by Maule J. -} " Although in the eye of 
the law the husband and wife are for many purposes one, 
that is a strong figurative expression, and can not be 
dealt with so that all the consequences must follow 
which would result from its being literally true ; for many 
purposes they are essentially distinct, and different 
persons, and amongst others for the purpose of having 
the honour and feelings of the husband assailed and 
injured by acts done, or communications made to the 
wife " ; so sending a libellous communication to a wife 
about her husband would be a sufficient publication to 
support an action for libel by him.^ 

After a decree absolute for a divorce has been 
obtained for any torts committed against her by her 
former husband during the coverture, divorce does not 
make a marriage void ab initio^ it merely terminates the 
relation of husband and wife from the moment that the 
divorce is pronounced ; the husband is, however, liable to 
criminal proceedings should his wife have received bodily 
injuries at his hands during the coverture,* although 
it may be observed that a decree nisi does not in any 
way affect the status of a feme covert ; she re^iains until 
that decree is made absolute in exactly tlie same position 
as she was in before.* 



* 13 C. B. 844. 

* Wenham v. Ash, ib. 836. 
^Phillips V. Barnet, I Q. B. D.436. 



* HuUe V. Hulse, L. R. 2 P. & M. 
259 ; Norman v. Villars^ 2 Ex. D. 
359, it vide chapter on Divorce. 
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POOR LAWS AS THEY AFFECT WOMEN. 



It is' not proposed in this chapter to treat exhaustively 
of the position of women under the Poor Laws, but to refer 
to the principal of those Acts which affect them. Further 
information upon this subject will be found in Glen's " Poor 
Law Statutes and Poor Law Orders," where the subject is 
dealt with in a comprehensive manner. 

Wives have a right to be supported by their husbands, 
and where the wife has to apply to the parish for relief, 
means are provided for compelling her husband to fulfil 
his duties in this respect.^ 

It has been enacted by the Married Women's Property Married 
Act, 1882, that, "Where in England the husband of any women's 
*• woman having separate property becomes chargeable to Aa^isL 
" any union or parish, the justices having jurisdiction in such ^^^' *°' 
" union or parish may, in petty sessions assembled, upon 
" application of the guardians of the poor, issue a summons 
" against the wife, and make and enforce such order against 
" her for the maintenance of her husband out of such separate 
** property as by the thirty-third section of the Poor Law 
" Amendment Act, 1868, they may now make and enforce 
" against a husband for the maintenance of his wife if 
" she becomes chargeable to any union or parish. Where 
" in Ireland relief is given under the provisions of the Acts 
" relating to the relief of the destitute poor to the husband 
" of any woman having separate property, the cost price of 
" such relief is hereby declared to be a loan from the guard- 
" ians of the union in which the same shall be given, and 
" shall be recoverable from such woman as if she were a 
" feme sole by the same actions and proceedings as money 
" lent."2 

This section is very similar to section 13 of the previous 
Act of 1870, and it should be observed that it and section 
21 are the only sections in the Act which appear to confer. 



^ 5 Geo- I. c. 8 ; 4 & 5 Wm. IV, c 
76, sec. 56 ; 13 & 14 Vict. c. lof, sec. 
5 ; 31 & 32 Vict. c. 122, sec. 33 ; in the 



case of seamen, 17 & 18 Vict. c. 104, 
sees. 192, 193. 
* 45 & 46 Vict. c. 75, sec. 20. 
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. to a certain extent, a personal liability upon a feme covert, 
it being provided that the order for maintenance of the 
husband out of her separate property may be enforced 
against her (but semble not against her trustees)^ in the 
same way as under like circumstances an order might be 
enforced against a husband. 

It has been decided that the liability of maintaining 
children and grandchildren under 43 Eliz. c. 2, sec. 7, is a 
liability which is imposed upon fathers and grandfathers 
concurrently, and therefore an order for a grandfather to 
pay a certain sum need not show that the father is not of 
sufficient ability to support the children ;^ and this doctrine 
would appear to be applicable to cases arising under this 
section. 

The Act of 1882 directs that the application must be 
made by the guardians, but under the former Acts appli- 
cations to charge the husband might be made either by the 
guardians or the overseers. 
Husband It has been decided that a husband is liable to the parish 

Jl^^h for for the maintenance of his wife when she, owing to his 
™^^<* illusage, is afraid to cohabit with him and refuses to return 
at his request;^ but he is not so liable where on account of 
her adultery he has ceased to cohabit with her.^ 

It would appear that from the wording of the Act of 
1882, above referred to, that the same doctrine which was 
acted upon in those cases will, in future, regulate a wife's 
liability for her husband. 

There is a special provision for the protection of wives 
of soldiers where their husbands have been sent on foreign 
service and they have not been permitted to embark with 
them. It is to the effect that they may on applying to the 
nearest chief magistrate obtain from him a certificate which 
will entitle them to beg for alms on their way home without 
being liable to be punished as a rogue or a vagabond.^ 

Inasmuch as under the laws for the relief of the poor, the 
pauper so relieved becomes chargeable to his or her proper 
place of settlement, it often becomes an important question 
to determine where that place is. 

The legal settlement of a wife is the last legal settle- 
ment of her husband, "for his settlement is her settle- 
" ment,'*^ but if he has no settlement, then upon his death 



Place of 

legal 

settlement 



* 35 J. P' 477. 

2 R. V. Cornish, 2 B. & Ad. 498. 

^ Thomas v. Alsop, 5 Q. B. 151, 



* Culky V. Charmattf 7 Q% B. D. 89. 

' 43 Geo. III. c. 61. 

^ St.Giies\»EversUy^2 Sess.Cas.u6« 
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her settlement before marriage survives.^ In cases where 
a husband has deserted his wife, or gone abroad and the 
place of his settlement is unknown,^ she will be removeable^ 
to the place of her own settlement.* 

Where, under the Poor Law Removal Acts, a husband status of 
has acquired a status of irremoveability, his wife is not ^1117!*' 
removeable.^ 

Widows are not removeable for twelve months after the 
death of their husbands if they remain unmarried f and 
where a wife is deserted by her husband and then lives for 
three years in such a manner as would, if she were a widow, 
render her exempt from removal, she shall be so exempt 
unless her husband return.^ 

Where paupers are being removed from one parish to 
another it is provided that, from the 1st day of October 
to the 31st day of March, women shall not be sent as deck 
passengers from England to Scotland or Ireland.^ 

Where a husband is civiliter mortuuSy as by being beyond 
the seas, in custodia legisy or in a lunatic asylum, his wife 
may obtain parish relief in the same manner and under the 
same conditions as if she were a widow,^ and this is now 
extended to cases where a wife is living separate from her 
husband.^® Guardians of the Poor are empowered at their 
discretion to grant relief in certain cases to widows residing 
in some place other than where they have their legal settle- 
ment.^^ 

The Married Women's Property Act, 1882, provides Mamed 
that " A married woman having separate property shall be propS^ 
" subject to all such liability for the maintenance of her g^; ^jf** 
" children and grandchildren as the husband is now by law 
" subject to for the maintenance of her children and grand- 
*' children : provided always, that nothing in this Act shall 
" relieve her husband from any liability imposed upon him 
*' by law to maintain her children or grandchildren."^ 



^ St Giles* V. St, Margaref Sy I Sess. 
Cas. 104 ; R, v. Westerhavi^ Foley, 
252 ; Dunsford v. Wilborough Gieen, 
ibid. 249. 

* R. V. Rytofiy Cald. 39. 

3 13 & 14 Car. II. c. 12, and see sub- 
sequent Acts providing for removal of 
paupers. 

* St John's V. St Botolph'sy Burr. 
Sess. Cas. 367 ; R. v. Harberton^ 13 
East 311 ; A*. V. Cotiingham^ 7 B & C, 
615 ; R, V. Much Hooky 21 L. J. M. C. 
I ; ^.v. Birmingham,^ Q.B.N.S.410. 



* II & 12 Vict. c. Ill ; -ff. V. East 
Stonehouse, 3 E. & B. 596 ; see also 
East Retford Union v^ Strand Union^ 
3 B. & S. 122 ; R, y, Overseers of Nor- 
woody L. R. 2 Q. B 457. 

® 9 & 10 Vict. c. 66, sec. 2. 

' 24 & 2$ Vict. c. 55, sec. 3. 

® Ibid. c. 76, sec. 6 ; 25 & 26 Vict, 
c. 113, sec. 7. 

^ 7 & 8 Vict. c. loi, sec. 2$. 
^° 39 & 40 Vict. c. 6j, sec. 18. 

" 7 & 8 Vict. c. loi, sec. 26. 

^2 45 & 46 Vict. c. 75, sec. 21. 
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children. 



Punishment 



By section 14 of the Married Women's Property Act, 
1870, a feme covert having separate estate was made 
subject to such liability for the maintenance of her children 
as a widow was at the time of the commencement of that 
Liahiiityfor Act By the Act of 1 882 a feme covert possessed of 
separate property is rendered liable for the maintenance of 
her grandchildren also, and she is made moreover liable, 
not merely as a widow (who it has been held is not liable 
where her children possess property of their own)/ but 
equally in all cases as her husband would be.^ Previously 
to this Act a feme covert would not have been held 
liable for the maintenance of her grandchildren.^ 

A widow is also liable for the maintenance of her chil- 
cWk^T"^ dren.* A mother is liable to punishment as a rogue and 
vagabond in the same manner and to the same extent as 
her husband if, where able to maintain her family, she allow 
them to become chargeable upon the parish,* or if she 
run away and desert them and they become chargeable as 
aforesaid.® As to the meaning of the words " running 
" away," see the case of Cambridge Union v. Parr^ A feme 
covert deserted by her husband, and without any means 
of her own, can not be convicted for running away and 
leaving her children chargeable to the parish.* Women 
are also, in common with men, liable to summary con- 
viction if they wilfully neglect to provide adequate food, 
clothing, medical aid, or lodging for their children who, 
being under the age of fourteen years, are in their custody. 

A mother, as long as she remains unmarried or a 
widow, is bound to maintain her bastard children until 
they attain the age of sixteen, or being females, marry before 
that age,^o and she may be punished if, in consequence of 
her neglecting this duty, the children become chargeable to 
the parish.^^ 

The overseers are empowered to bind as apprentice any 
pauper "woman child,'' who is being brought up in the 
workhouse, until she attains the age of twenty-one years 
or marries ;*^ but no child may be so bound until she has 
attained the age of nine years.^^ 



Liability for 
bastards. 



^ Douglas V. Andrews^ 12 Beav. 310, 

* As to enforcing order on feme 
covert, ante p. 21. 

' Custodes V. Ginkes, Sty. 283 ; CoU' 
man v. Overseers of Birmingham^ 6 
Q. B. D. 615. 

* 4 & 5 Wm. IV. c. 76, sec. 56. 

* 5 Geo. IV. c. 83, sec. 3. 



® Ibid* sec. 4. 

' 10 C. B. N. S.99. 

^ Peters v. Cowie, 2 Q. B. D. 131, 

8 31 & 32 Vict, c- 122, sec. 37. 
^<^ 4 & 5 Wm. IV. c. 76, sec. 71. 
** 7 & 8 Vict. c. loi, sec. 6. 
'2 43 Eliz. c. 2, sec. 3. 
'^ 56 Geo. III. c. 139, sec. 7. 
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PROCEEDINGS IN THE DIVORCE COURT. 



It is proposed in this chapter to give a brief outline of 
the proceedings which may be instituted by or against a 
feme covert for divorce or for any purpose of a cognate 
nature. 

The jurisdiction in such cases is now, by virtue of the 
the Judicature Act of 1873,^ vested in the High Court of 
Justice, and is assigned to the Probate, Divorce and Admi- 
ralty Division, which thus represents the Court for Divorce 
and Matrimonial Causes constituted by the Divorce and 
Matrimonial Causes Act of 1857.^ 

The Court^ has power by the Matrimonial Causes Act, 
1857,^ to grant decrees of dissolution of marriage, judicial 
separation,^ nullity of marriage, restitution of conjugal 
rights, and jactitation of marriage,® besides also having 
jurisdiction, in certain cases, to enforce suitable provision 
being made for the wife,^ and also to vary existing settle- 
ments of property.^ It is provided by the 27th section 
that a husband can obtain a decree for dissolution of the Dissolution 
marriage by reason merely of his wife's adultery subse- «'^™*'^^^«- 
quently to the celebration of the marriage, but to entitle 
the wife to obtain such a decree against her husband, she 
must prove not only that he has been guilty of adultery 
subsequently to the marriage, but that that adultery has 
been incestuous, or that it has been coupled with bigamy. 
It has been said by Pollock C.B. that the term made use 
of in the Act, viz., ** bigamy with adultery," meaning 
adultery with the person with whom the bigamy is com- 
mitted.^ It is also a ground for dissolution of marriage if 
a husband is guilty of such cruelty towards his wife as 
would entitle her to a judicial separation, or that the 



* 36 & 37 Vict. c. 66, sees. 3, 34, 

2 20 & 21 Vict. c. 85. 

^ The Court referred to in this 
chapter is either the High Court of 
Justice or its immediate predecessor in 
divorce jurisdiction, according to the 
period. 



* 20 & 21 Vict. c. 85, sec. 31. 

* lb, sees. 6, 7, 16. 

* lb. sec. 6. 

' lb. sec. 32. 
^ lb. sec. 4$. 
® Home V. Hornet 2 Sw. & T. 48 
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cruelty. 



adultery complained of is coupled with desertion for two 
years or upwards without reasonable excuse. 

As to what has been held to amount to such desertion, 
see the cases of Gibson v. Gibson}- Astrope v. Astrope^ 
Lawrence v. Lawrence? 

A wife may also obtain such a decree against her 
husband if he has been guilty of rape, sodomy, or 
bestiality. 

It has been said that " It would be difficult to frame a 
'* definition of legal cruelty which should be applicable to 
" all cases which may arise. The object of the Matrimonial 
" Courts, in exercising its jurisdiction in decreeing judicial 
Meaning of " Separation for cruelty, is to free the injured consort from 
*^ a cohabitation which has been rendered, or which there 
" is imminent reason to believe will be rendered, unsafe 
" by the illusage of the party complained of. It is obvious 
" that the modes by which one of two married persons may 
" make the health or life of the other insecure are infinitely 
" various, but as often as perverse ingenuity may invent a 
" new manner of producing the result, the Court must 
" supply the remedy by separating the parties. The most 
" frequent form of illusage which amounts to cruelty is 
" that of personal violence, but the Courts have never 
" limited their jurisdiction to such cases alone.*'* 

So spitting in the wife's face,* wilfully infecting her with 
venereal disease,® or even words of menace when accom- 
panied with probability of bodily violence,^ have been held 
grounds to sustain the charge of cruelty. 

The principal Act, when creating the relief of dissolution 
of marriage, laid down the following rules^ to guide the 
Court in its decisions. 

In an action for dissolution of marriage the follow- 
ing defences, if established to the satisfaction of the 
Court, leave it no option but to dismiss the petition, 
they are : 

1st, Denial of the facts alleged in the petition; 

2nd, Connivance, which is where the husband so 



Absolute 
defences. 



1 29 L. J. P & M. 25. 
8 Ibid, 27. 
82SW. &T.575. 

* Per Channell B., Kelly v. Kelly, 
L. R. 2 P. & M. at p. 60 ; vide etiam 
Westmeath v. Wesimeath, 2 Hagg. 
Sup. 55-59. 

* Clodome s case,Hei. 149 ; D Agui' 
lar V. D* Aguilar^ i Hagg. at p. 776 ; 



Saunders v. Saunders^ I Robt. at p. 
561. 

® Brown v. Brown, L. R. I P. & M. 
46 ; Boardman v. Boardman^ibid. 233. 

' Oliver v. Oliver, I Consist, at p. 
364 ; Kirktnan v. Kirkman, ibid. 409 ; 
Saunders v. Saunders, supra; vide 
etiam Smith v. Smith, 2 Phillim 207. 

® Sec. 30. 
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behaves himself as to give a willing consent to the act 
complained of,^ or wilfully abstains from taking steps to 
prevent its occurrence ;^ 

3rd, Condonation, which has been explained by i'/V Meaning of 
C. Cresswell to mean a " blotting out of the offence im- ^^^^^^^a^o"- 
** puted, so as to restore the offending party to the same 
** position which he or she occupied before the offence was 
" committed." ^ 

And 4th, Collusion. Collusion is not like condonation, Meaning of 
a well-understood term, and may arise in various ways, *^®^'^°'^ 
viz., by keeping back evidence of what would be a good 
answer, or by agreeing to set up a false case,* or where 
the husband and wife agree together to present a case 
before the Court in order to obtain the divorce which 
they both desire.^ 

Besides these there are certain other defences, which 
are known as " Discretionary Bars," viz. : 

1st, Adultery of petitioner ; this defence is founded upon Discretion- 
an asserted principle of law to withhold from a guilty "^^'*"' 
husband the remedy against a guilty wife ; ^ and this would 
apply d. fortiori in a converse case. 

2nd, Unreasonable delay in presenting or prosecuting the 
petition. This means that sort of delay which would show 
the petitioner to have been insensible to the loss of his 
wife, and which might almost be said to be equivalent to 
condonation.^ Where a person was prevented for many 
years from prosecuting an action owing to want of means, 
the delay was held to be reasonable.^ 

3rd, Cruelty to the other party to the marriage.® 

4th, Desertion or wilful separation from the other party 
before the alleged adultery without reasonable excuse.^® 

It has been said that " in order to constitute desertion 
" by the husband it must be shown that he has wilfully 
" absented himself from the society of his wife, and in 
" spite of her wish, she not being a consenting party."^^ It 



^ Marris v. Marris^ 2 Sw. & T. 530. 

* Gippsy, GippSj 11 H. of L. Cas. 
at p. 14. 

* Keats V. JCeais, i Sw. & T. at p. 346. 

* Jessop V. Jessop, 2 Sw. & T. 302. 

* Gray v. Gray, tlnd% at p. 559. 

® Foster v. Foster, i Consist, at p. 146. 
' Pellew V. Pellew, I Sw. & T. 553 ; 
Tollemache v. Tollemache, ibid. 557. 

* Harrison v. Harrison, 3 Sw. & 
T. 3^2. 



• Cruelty, vide ante p. 26. 

^^ Ante p. 26. 

" Thompson v. Thompson, 27 L. J. 
P. & M. at p. 68 ; videetiam Ward v. 
Ward, ib, 63 ; Cudlipp v. Cudlipp, ib. 
64 ; Smith v. Smith, 28 ib, 27 ; Gibson 
V. Gibson, 29 ib, 25 ; Astrope v. As- 
trope, ib, 27 ; Crabb v. Crabb, L. R. I 
P. & M. 601 ; Lawrence v. Lawrence, 
2 Sw. & T. 575. 
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Morgan, 



is essential in order to constitute desertion that the aban- 
donment by the husband of his wife be a voluntary one, 
and so a man can not be said to desert his wife when he is 
undergoing a term of imprisonment.^ 
wfccre Court 5 th, Wilful ncglect or misconduct, such as to have con- 
^^ti^n!** duced to the adultery complained of.^ The establishment 
of any of these defences leave it to the discretion of the 
Court to grant the dissolution.^ The principle upon which 
the Court exercises this discretion is explained by Lord 
Morgan V. Penzancc J.O, in the case of Morgan v. Morgan^ where 
the defence of adultery was set up, and the Court was 
urged to exercise its discretion in favour of the petitioner, 
and grant the petition in spite of the adultery. The learned 
judge said : ** The Court has only up to the present time 
" recognised three classes of cases in which it would 
" exercise the discretion given to it under the 31st section 
" of the Divorce Act, 1857. There is, first, a class of cases 
" of which Joseph v. Joseph & Winzel^ is an instance, in 
" which the petitioner, having instituted a suit against his 
*' wife for adultery, was led to believe she was dead, and 
" acting upon that belief, married again. Again, there was 
" the case of Coleman v. Coleman^ in which the petitioner 
" satisfied the Court that she had been compelled by her 
" husband to lead a life of prostitution. And, lastly, there 
" are cases, such as Anichini v. Anichini^ in which an act 
" of adultery of the husband has been condoned by the 
" wife, and in no way conduces to her subsequent falling 
" away. If we desert these principles, and in each instance 
" consider whether the act of adultery proved against the 
" petitioner is more or less pardonable, we shall get into 
" great difficulties."® 

The grant of a decree nisi for a dissolution of marriage 
does not operate to change the status of a feme covert as 
such, and she remains subject to the disabilities of coverture 
until the decree is made absolute.^ 

It has, however, been held that the decree, when made 
absolute, relates back to the granting the decree nisi^ so as 



Effect of 
decree nisi. 



^ Townsend v, Townsendy L. R, 3 P. 
& M. 129. 

« Baylis v. Baylis, L. R. I P. & M. 
395 5 Cunnington v. Cunnington, i 
Sw. & T. 475 ; DavUs v. Dcevies^ 3 
ibid. 221 ; Proctor v Proctor ^ 4 ibid^ 
140. 

' 20 & 21 Vict. c. 8$, s. 31. 

*L. R. I P. & M.64S. 



* 34 L. J. P. M. & A. 96. 

« L. R. I P. & M. 81. 

' 2 Curt. 210. 

8 Noble V. Noble, L. R. I P. & M. 
691, is an instance of where the Court 
will relax this rule. 

» HuUe V. Hulse, L. R. 2 P. & M. at 
p. 262 ; Ouseyv.Ousey, i P.D. at p.62 ; 
Norman v. Villars, 2 Ex. D. 359. 
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to avoid any act done by the husband during the interval 
between the decrees for the purpose of reducing his wife's 
choses in action into possession.^ 

The Matrimonial Causes Amendment Act, 1860,^ pro- intervention 
vided for the intervention of the Queen's Proctor between proctor.^' 
the period of the decree nisi being granted and its being 
made absolute, in cases where the decree had been obtained 
by collusion of the parties. If the Proctor intervenes 
successfully the decree nisi will be reversed, and the Court 
can direct the costs of the intervention to be paid by such 
of the parties as it shall see fit, ** including a wife, if she 
" have separate property."^ This provision has recently 
been extended to cases of suits for nullity of marriage.* 

A judicial separation may now be obtained by either judicial 
husband or wife in all cases where a divorce d mensd et thoro ^*p*^'***^ 
would formerly have been pronounced,^ viz., on the 
grounds of cruelty, adultery, or desertion for two years or 
upwards without cause.® 

Inasmuch as this relief is, as has been already remarked, 
to take the place of divorces d mensd et tkoro, and to be 
granted upon the same grounds, those same defences which 
would formerly have been held good in such divorce pro- 
ceedings will now be equally available in actions for 
judicial separation. 

The adultery of the petitioner is, as a rule, a good defence Defences, 
to this action;^ but under exceptional circumstances, as 
where the petitioner's adultery had only occurred once at a 
distant date, and had been condoned, the Court may grant 
the petitioner the separation sought for.® 

Cruelty or desertion on the part of the husband is 
perhaps, since the Divorce Act, always a good defence to 
a suit by him for judicial separation on account of his wife's 
adultery.® 

Connivance, condonation and coUusion^^ are also all good 
defences to an action for judicial separation founded on 
adultery. 

If a woman brings an action for judicial separation upon 

^ Prole V. Soady, L. R. 3 Ch. 220, et 
vide ttiani 2 Ex. D. 365. 

* 23 & 24 Vict. c. 1 44 (made per- 
petual, 25 & 26 Vict, c. 81). 

. 3 Sec. 7. 

* 36 Vict. c. 31. 

* 20 & 21 Vict.c.85,s.7 ; 1^2^.55.6,22. 
® Sec. 16. 
' Foster v. Foster, i Con5i5t. 144 ; 



Astley V. Astley, i Hagg. 714 ; Beeby 
V. Beebyy ibid, 789. 

^ Anichiniy, Anichini, 2 Curt. 210, 
and consider Grossi v. Grossi^ L. R. 
I P. & M. 118. 

^ Lemprih'e v. Lemprttre, L. R. I 
P. & M. 569. 

^° For explanations of these termSjSee 
ante p. 27. 
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the grounds of cruelty, although mere delay on her part in 
bringing the action is not in itself a bar, still it is not imma- 
terial, and may be offered as a circumstance to be taken into 
consideration, and combined with others, may be a suffi- 
cient reason for dismissing the petition.^ 

The fact that the parties have for some time lived apart 
under a separation deed, is not an absolute bar to this 
action.^ It is, however, an important fact, and may be 
adduced to show that the petitioner, in taking proceedings, 
is not actuated by a bond fide objection to the respondent's 
conduct, but that the real motive for his action is some 
collateral purpose.^ 

There is another method of obtaining what is in effect 
^gbtrate. ^t judicial Separation, and that is under the 41st Vict. c. 
19, sec. 4, which provides that if a husband should be con- 
victed summarily, or otherwise, of an aggravated assault 
upon his wife, within the meaning of the statute 24 & 25 
Vict. c. 100, sec. 43, the Court or magistrate before whom he 
shall be so convicted, may, if satisfied that the future safety 
of the wife is in peril, order that the wife shall no longer 
be bound to cohabit with her husband, and such order 
shall have the force and effect, in all respects, of a decree 
of judicial separation on the ground of cruelty ; but no 
such order is to be made in favour of a wife guilty of 
adultery, unless the adultery has been condoned,* and any 
such order is subject to appeal to the Probate and 
Admiralty Division of the High Court of Justice.^ 

A decree of nullity of marriage may be pronounced in 
cases where the marriage is either void or voidable. The 
distinction between these two classes of cases is clearly 
explained by Sir J, Nicholl in the case of Elliott v. Gurr^ 
where he said : " The canonical disabilities, such as consan- 
" guinity, affinity, and certain corporeal infirmities, only 
" make the marriage voidable, and not post facto void, 
'* until sentence of nullity be obtained : and such marriages 
" are esteemed valid unto all civil purposes, unless such 
" sentence of nullity is actually declared during the life- 
" time of the parties. Civil disabilities, such as a prior 



Nullity of 
marriage. 



* Cooke V. Cooke, 32 L. J. P. M. & 
A. at p. 88; Smcillwoodv.Smallwood, 
31 ibid. 3; Besant v. Wood^ 12 Ch. 
D. at p. 614. 

' Nash V. Nash, i Consist, at p. 142 ; 
Beeby v Beeby, ibid, notis ; Mortimer 
V. Mortimer, 2 ibid, at p. 318 ; Barker 



V. Barker, 2 Add. 286; SiUltvan v. 
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P. & M. 85. 

* Sec. 4, subsec. 2. 
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® 2 Phillim 19. 
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" marriage, want of age, idiotcy and the like, make the 
'* contract void ab initio^ not merely voidable ; these do 
" not dissolve a contract already made ; but they render the 
'* parties incapable of contracting at all. They do not put 
" asunder those who are joined together, but they previously 
" hinder the junction ; and if any persons under these legal 
" incapacities come together, it is a meretricious and not a 
" matrimonial union ; and therefore no sentence of avoidance 
•' is necessary."^ 

The rule against marriages within the prohibited 
degrees of affinity applies as well to illegitimate as to 
legitimate blood relations '^ but it is not to be extended. 
So where a man who was in the habit of having connection 
with a certain woman, subsequently married her daughter, 
his former illicit connection was held to be no grounds 
for a decree of nullity of marriage at the suit of the 
daughter.^ 

Want of consent on the part of the parties, or one of them, 
to the marriage at the time of contracting it, may also be a 
ground for a decree of nullity, for consensus non concubitus 
facit matrimonium. This want of consent might arise from 
one of the other parties being under duress, or being 
induced to go through the ceremony under the influence 
of fear,* or from having a want of mental capacity to 
contract,* or from the existence in either of the parties at 
the time of marriage physical reasons rendering the con- 
summation of such marriage impossible ; in this latter case 
it is only the party who suffers injury who can institute a 
suit,^ so it would appear that a man can not sue for a 
decree of nullity of marriage upon the ground of his own 
impotence,^ nor can the question be raised after the death 
of one the parties.® 

Incapacity to consummate the marriage is not a ground 
for a decree of nullity, unless the incapacity is of a 
permanent and incurable nature,® or unless it could only 
be cured by a medical operation to which the respondent 
refuses to submit.^^ 



^ Et vide etiam A- 



V. B- 



L. R. I P. & M. 559. 

' Homer v. Horner^ I Consist, at p. 
352 ; Blackmore v. Brider, 2 Phillim 
359. 

' Wingv, Taylor^ 2 Sw. & T. 278. 

* Wakefield' scascy 2 LewinCro. Cas. 
21 ; Harford v. Morris, 2 Consist. 

423. 



* Portsmouth v. Portsmouth^ i Hagg. 

355 » Brownings. -A'^aw^, 2 Phillim 69. 

6 A V. B , L. R. I P. & M. 
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^ Norton v. Seton, 3 Phillim 147. 

8 A V. B , supra. 

9 JV V. H , 2 Sw. & T. 

240 ; S V. E , 3 ib. 240. 

10 Z V. Z , 7 P. D. 16. 
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It has been said that the Court has declined to proceed 
in suits for nullity of marriage upon the ground of con- 
summation not having taken place where the parties are at 
an advanced period of life,^ and that a man of sixty who 
marries a woman of fifty-two should be content to take her 
tanquam soror^ but it appears to be doubtful whether these 
dicta would in future be acted upon.^ 

The only defence to an action for nullity of marriage, 
besides a denial of the facts, appears to be lapse of time in 
instituting the proceedings f this, however, as in the case 
of proceeding for judicial separation, is not an absolute 
bar,^ but will cause the Court to reject the petition^ unless 
the case be very clearly proved.^ 

A decree for a restitution of conjugal rights will be 
granted to either of the parties to a marriage unless the 
other one can show good cause against it, and the Court 
has jurisdiction to commit a person disobeying such a 
decree.® Nothing can be pleaded in bar of a petition for 
restitution of conjugal rights, except that which would 
entitle the respondent to a sentence of judicial separa- 
tion.® Where a wife who has been guilty of adultery 
presents such a petition, it can be successfully resisted by 
her husband, although he has also been guilty of the same 
offence.^^ It was at one time considered that a deed of 
separation was not a defence to this action, for, as has been 
said, ** one of the obligations of marriage is cohabitation, 
" and the law will not permit a husband and wife volun- 
" tarily to separate from each other and dispense with that 
*' obligation into which they had entered. The Ecclesias- 
" tical Court pay no attention to deeds of separation, but 
" would pronounce for the restitution of conjugal rights."^^ 
And again, " Contracts for the separation of husband and 
" wife are contracts of a peculiar description, and are 
*' rather tolerated than sanctioned by law."^^ 



* Briggs V. Morgan, 2 Consist, at p. 
328. 

* Brown V. Brown y I Hagg. 524. 

3 Vide W V. H , 2 Sw. & 

T. 240. 

* Humphrey v. WUliams, 29 L. J. 
P. M. & A 62 ; Tavemer v. Ditchford.f 
33 ibid. 105. 

* Lewis V. Haywardf 35 L. J. P. & 
M. 105. 

^B V. B .1 Spinks 248; 

Castleden v. Castleden, i Sw. & T, 605, 
9 H. of L. 186. 

' Cufw v. Cuuo,L.R, 2 H.L. Sc.300. 



8 mi/ts V. Wi/Iis, The Times, De- 
cember 8th, 1882. 

• Burroughs v. Burroughs, 2 Sw. & 
Tr. 303. 

^^ Hope V. Hope, I Sw. & Tr. 94. 

^* Connelly v. Co nelly, 2 Robt. at p. 
256 ; vide etiam Evans v. Evans, i 
Consist, at p. 118 ; Smith v. Smith, 2 
Hagg. Sup .44, notis', Smyth v. Smyth, ^ 
^^gg* S°9 > Spering v. Spering, 32 L. 
J. P. M. & A. 116. 

** Vansittartv. Vdnsittart, p^r "Lord 
Chelmsford L. C, 2 De G .& J. at 
p. 255. 
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It has, however, now long been settled that one of the 
parties to a marriage, who has entered into an agreement 
for separation, would be restrained from suing in the 
Divorce Court for a restitution of conjugal rights,^ and now 
the defence of a separation deed would be a perfectly good 
one in the Divorce Division of the High Court.^ Inas- 
much as formerly a feme covert had not power to contract^ 
it was necessary that a trustee should be inserted in all 
separation deeds, but having regard to the provisions con- 
tained in the recent Married Women's Property Act, 1882* 
it would appear that she and her husband might now 
execute a valid separation deed without the intervention 
of any third party. 

The effect of a decree for restitution of conjugal rights is Effect of 
merely to oblige the parties to live together under the resTiwtbn. 
same roof, for, as Sir William Scott has remarked, " the 
" duty of matrimonial intercourse can not be compelled 
" by the Court, although matrimonial cohabitation may 
" be."* 

An action for jactitation of marriage is where a person jactitation 
sues for the purpose of having perpetual silence en-°'"^^'^" 
joined upon an unjustifiable boaster, who maliciously and 
falsely boasts, or gives out that he or she is married to 
another, whereby a reputation of their marriage may issue. 
Such an action is now of very rare occurrence. It seems 
to be the rule that the only person who can bring this 
action is the party to the intended marriage who is injured 
by such boasting or giving out of the marriage,* but see 
the case of Butler v. Dolben? To this action there are 
three defences : 

1st, A denial of the boasting ; Defences. 

2nd, A setting up of a fact of marriage ; 

3rd, An allegation that the party complaining allowed 
the other party to assume the character of husband or wife, 
as the case might be.^ 

Alimony is the allowance made to a wife out of the hus- Alimony, 
band's estate for her support when she is under the neces- 
sity of living apart from him.® Where there has been a 
sentence of judicial separation, owing to the fault of the 



1 Hunt V. Hunt, 4 De G. F. & J, 
221. 

* Marshall v. Marshall, 5 P. D. 
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* Foster v. Foster ^\ Consist, at p. 1 54. 
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* 2 Lee, 312. 
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husband, the allowance for alimony becomes a permanent 
allowance, and is continued during the period of separa- 
tion. There are thus two classes of alimony, viz., alimony 
granted pendente lite^ and permanent alimony, between 
which there is a material distinction,^ the latter being, as 
a general rule, the larger.^ 

The object of granting alimony is that while the suit 
is pending, the wife should be maintained as nearly as pos- 
sible in the same position, so far as money can go, in 
which she was when the suit was instituted.* 

It has been said that " If it should happen, as if by the 
" introduction of other principles and operation of law, as it 
^* often may, that the wife has an income corresponding to 
" her own expenses, and the necessary expenses of the suit, 
" for both must appear, there is no longer the same reason 
" that she should be a privileged suitor."* 

These words, in a sense prophetic, apply with much 
force since the Married Women's Property Act, 1882, and 
even previously where the wife was possessed of a separate 
estate, and the husband was without means, no order would 
have been made,^ but except for some such grounds for 
refusing the application for alimony, it is always granted 
pendente lite^ as the wife is until decree considered inno- 
cent.^ 

This power of granting alimony has been transferred^ 
from the Ecclesiastical to the Divorce Court.^ 

The principle upon which the Court allows permanent 
alimony to a wife is that it should be a proportion of the 
income, and that the wife is entitled to be maintained out 
of the husband's income jointly with himself^ 

As regards amount, the usual rule of the Court is to 
allow the wife by way of alimony pendente lite one-fifth 
part of the husband's net income, and, in respect of perma- 
nent alimony, it allots from a quarter to one-third of the 
joint incomes of the husband and wife.^^ 



^ Coohe V. CooTcey 2 Phillim 40, 

* Smith V. Smithy ibid, 235, 

3 Fowell V. Fowelly L. R. 3 P. & M. 
at p. 192. 

* fVi/son V. Wilson^ 2 Consist, at p. 
204, vide etiam Miles v. Chilton, i 
Robt. at p. 700 ; Coombs v. Coombs, 
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The amount of alimony allotted, whether pendente lite 
or as permanent alimony, may be either increased or 
diminished upon petition to the Court^ 

Where a man sues for a judicial separation on the ground 
of his wife's cruelty, he will only obtain it upon the terms 
of his making reasonable provision for her.^ 

The Act constituting the Court* gave it power upon Mamten- 
making any decree for dissolution of marriage to order SStS-^of 
that the husband should, to the satisfaction of the Court, ^5^^°^ 
secure to the wife such gross sum of money, or such annual Divorce Act. 
sum of money for any term not exceeding her own life as, 
having regard to her fortune (if any), to the ability of the 
husband, and to the conduct of the parties, it shall deem 
reasonable.* And it further provided that the necessary 
instrument for securing such allowance might be settled by 
one of the conveyancing counsel to the Court. The 
amount of this allowance for maintenance varies, but 
appears to be calculated upon much the same system as 
permanent alimony. As has been said, " The wife ought 
" not to be left destitute ; but it would be impolitic to give 
" wives any great pecuniary interest in procuring a dissolu- 
" tion of the marriage tie."^ As a rule the grant is to be 
continued dunt sola et casta vixerit^ and, in some cases, 
where the guilt is on the part of the wife, the Court 
grants maintenance.^ 

And the Court has jurisdiction to order maintenance 
upon a petition presented after a decree absolute has been 
pronounced.® 

Another important power entnisted to the Court by one Altering 
of the sections of the principal Act^ is that of altering and *^"^^''"**' 
varying the provisions contained in marriage settlements 
upon making a decree for divorce and nullity. 

This section has been several times amended,^^ and as 
the law now stands, the Court has power, after the final 
decree for nullity or dissolution of marriage, to make such 
orders as it shall think fit with reference to the application, 
for the benefit of the children (if any) of the marriage, or 
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for iheir respective parents, of the whole, or of any part 
of any property, whether in possession or reversion, to which 
the wife is entitled, or of any property settled upon the 
marriage, whether such settlement was an ante or a post- 
nuptial one. 

The general principle upon which the Court acts in 
varying settlements is, to put the innocent party as far as is 
practicable in the same pecuniary position as he or she 
was before the marriage was dissolved.^ So that where a 
wife is found guilty of adultery, the Court will, if she be 
wealthy, vary the settlement which settled the property to 
her separate use in favour of her innocent husband ; for, as 
it has been said, " It would be of evil example if the Court 
** were to decide that the entire fortune of a wealthy married 
** woman was to be reckoned as part of the prospects of an 
** adulterer, or the resources of a second home for a guilty 
*' woman/'^ 

The jurisdiction of the Court as to the custody of children 
is considered in another chapter.' 

* Benyon v. Benyon^ I P. D. 451. et vide Thompson y, Thompson , 2 Sw. 
' Per Lord Penzance, March v. & T. 649 ; Bacon v. Bacon, 2 ibid, 86. 
March, L, R. i P. & M. at p. 443 ; I ' Post p. 46, et seq. 
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Some doubts have arisen in the mind of the author as to 
whether the position of a feme covert as a trustee, executrix, 
or administratrix should not, owing to the language 
employed in the first portion of the interpretation clause^ 
of the Married Women's Property Act, 1882, have been 
treated of in the chapter on Contracts. 

The language made use of in that Act is as follows : — 
" The word contract in this Act shall include the acceptance 
" of any trust, or of the office of executrix or adminis- 
" tratrix," and this would rather seem to indicate the 
chapter on Contracts as the proper place for treating of 
this subject. 

A feme sole has always been as free either to refuse or Position of 
accept the offices of executrix or administratrix as a man, ^"conmon 
and it has been provided by an Act of Parliament^ that ^*^- 
a feme covert who has obtained a judicial separation, or a 
separation order, should be in a similar position. The 
section conferring this power upon a feme covert appears 
to have been passed in order to give legislative validity 
to a decision of Lord Hatherley^ when Vice-Chancellor.^ 
In respect to a feme covert, the general rule, previously to 
the Married Women's* Property Act, 1882, was, that she 
could neither accept the office of executrix nor take out 
administration without the consent of her husband,* and 
accordingly probate would not have been granted to a 
feme covert without her husband's consent being previously 
obtained, but it might have been granted to her attorney.^ 

It would seem from the case of In the goods of Dye^ 
that, at one time, it was not the practice to obtain the 
husband's consent previously to granting probate, and 



^ Sec. 24. 

* 21 & 22 Vict. c. 108, sec. 7. 
^ Bathe v. Bank of England^ 4 K, 
& J. 564. 



* Levick V. Coppiftf 2 Wm. Bl. 801 ; 
Terry v. Terry, W. N. 1878, p. 153. 

* Gierke v. Gierke, 6 P. D. 103. 
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Sir y, Furst, in delivering judgment in this case, said, 
" that as the husband was liable for the acts of his wife, this 
" practice should be considered, and he revoked the probate 
" granted to a feme covert and her co-executor in favour of 
*' the co-executor only." 

But, under peculiar circumstances, a feme covert was 
sometimes allowed to take out or even renounce adminis- 
tration without her husband's consent being previously- 
obtained. For explanation of the former law upon this 
subject, which, however, will not in the future be of much 
practical importance, see the cases cited infra} 

Under the 73rd section of the Court of Probate Act^ 
that Court^ has a discretionary power in certain cases to 
grant administration to some person other than the person 
who would, but for this section, have been entitled a grant ; 
so in a case where a feme covert, who had been appointed 
sole executrix and universal legatee, applied for probate ;* 
and in other cases, where a feme covert who would, but for 
her coverture, have been entitled to administer, applied for 
administration,^ the Court has made the grants applied 
for to her nominee or attorney, she being " willing, but not 
" competent to take probate."^ 

Now, by the effect of section i, subsection 2, and of section 
24 of the Married Women's Property Act, 1882, a feme 
covert is put in exactly the same position as regards 
accepting the office of executrix or administratrix as if 
she were sole. 

It has been said by Lord Holt that " In the case of a 
" feme covert a husband has great power,hemay administer" 
(to his wife's next of kin or cum testamento annexo to her 
testator), " although she refuses, and may release debts of the 
" testator ; but the wife cannot do anything to the prejudice 
"of the husband without his consent. " ^ It has been 
decided that where the wife is entitled as next of kin, and 
dies without taking out administration, and her husband 
does not take out administration to her estate, then their 
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children will have to administer both to their father and 
to their mother;^ and this would appear in spite of the 
recent Married Women's Property Act to be still law. 

If a feme covert did not administer, but renounced, her 
husband could formerly have taken out administration to her 
next of kin, although he lived separate from his wife and had 
executed a deed of separation, because, as it was said, 
*' the husband has an interest, and the grant follows the 
" interest,''^ and in this respect (provided the husband will in 
future be entitled to his wife's personal property upon her 
death)^ the law would also appear to remain unaltered. 
But where a feme covert, who was entitled to the whole of 
a certain property, and was living separate from her 
husband under a separation deed, renounced administration, 
it was granted to the next of kin of the intestate, her 
husband not opposing.* 

A feme covert could not formerly renounce without her 
husband's concurrence, unless he had first been cited and 
did not appear.* 

In Lord Cok^s time it was considered that if a feme 
infant executrix intermarried with a man who had 
attained his majority the administration granted durante 
minoritate would cease, and that the husband would ad- 
minister :® but this, as long ago as 1730, was held not to 
be law f indeed, Wentworth, in his Book on Executors, 
expresses a doubt as to the correctness of the report of the 
former case, saying that he has seen it reported differently 
elsewhere.® 

In a case where a feme covert appointed executrix, was a 
minor, but her husband (although in England he might 
not have been considered to have attained his majority) 
was of full age according to the country in which he lived, 
she was granted probate upon his joining ;^ and this 
would appear still to be the law, if, as is not very probable 
under the present law, the husband would consent to join. 

Even formerly a feme covert executrix might always 
have made a will of the property of her testator,^^ and 
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this without having obtained her husband's consent,^ pro- 
vided always that he had assented to her accepting the 
office of executrix. But formerly this power of a feme 
covert to pass by a will her property only applied to 
property to which she was entitled en atitre droit? 

It may now be considered how far a personal represen- 
tation may be transmitted through a feme covert. Pre- 
viously to the Married Women's Property Act, 1882, the 
position of a feme covert executrix in respect of continuing 
the chain of executorship was somewhat complicated, and 
although in future she will, having regard to her absolute 
power of making a will,^ be, it is submitted, in the same 
position as a man in this respect,* it appears necessary to 
explain here the former law upon this subject, as for some 
considerable period many cases will doubtless arise upon 
wills made previously to the passing of the Act. 

Where a general probate was granted to the representative 
of a feme covert executrix it would seem that the chain of 
representation was continued, even though the will takes 
effect only by virtue of a power. This was decided in the 
case of Barr v. Carter^ where a general probate had been 
granted to the representative of Elizabeth Chapman (a 
feme covert), who was the executrix of the will of her 
former husband. Sir J, Pepper Ar den said, in that case, *' a 
" feme covert, with the consent of her husband, may make a 
" complete will of personal estate, and may appoint a general 
" executor, who will in that case be the general representa- 
** tive, not only of the feme covert, but of any testator of 
" whose will the feme covert was executrix." And here 
his Honour thought that the general terms of the 
probate granted to the representative of Elizabeth Chapman 
made such representative a general representative. 

But it has been decided that where the grant was limited 
to such personal estate as a testatrix by virtue of any 
power had a right to dispose of, and had by her will dis- 
posed of accordingly, the chain of representation would not 
be continued by such a grant f and it appears that 



^ Tucker y, Inman^ 4 M. & Gr. at p. 
1076. 
» Hodsden v. Uoyd, 2 B. C. C. at p. 

543. 

^ Sec. I, subsec. 2. 

* These remarks must be read in 
conjunction ivith those on page 97, 
because if the Married Women's 
Property Act, 1882, should not be held 
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the goods of Richards^ L. R. I P. & 
M. 156. 
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administration of a feme covert executrix cum testamento 
annexo did not pass the personal estate and effects vested in 
her as executrix of the will of her testator to her executor, 
but probate of her will, including an executorship belonging 
to her, would have been necessary in order to transmit the 
representation to her testator's estate.^ 

In the case of Tugman v. Hopkins^ it was held that the Tugman v. 
appointment of executors in a feme coverfs will under a ^""^^^^ 
power did not vest in them the right to a sum of money 
not subject to the power. Tindal C,J. said, in that case, 
" the authority of the executors is only co-extensive with 
" the power given by the will, for the executors here do not 
*• takey^r^ representationis^ but under the power which the 
" wife was authorised to exercise by making a will as to 
" this particular property."^ It should be noticed, however, 
that although this decision was not in terms based upon 
the form of probate, the probate granted to the feme covert's 
executors was a limited one. 

The mere appointment of executors by a will, made 
in the execution of a power, is not enough of itself 
to continue the chain of executorship.* Although it 
was said in the case of Birkett v. Vandercom^ where Btrkett v. 
probate was granted to the executor of a feme covert, ^'^^^^''^ 
herself an executrix, that the chain of representation was 
continued : but this case, although at first sight it may 
appear to be in opposition to the above rule, is not really 
so, for it was there held necessary to make a special grant 
to the executor of the feme covert in order to enable him 
to represent the original testator. 

The rule formerly was that where a feme covert, who is Decease of 
an executrix, dies intestate, the administration de bonis non ««cutnx 
must be granted to the next of kin of her testator, and not 
to the husband of such deceased executrix,^ and i fortiori 
this, bearing in mind the effect of the Married Women's 
Property Act, 1882, will be the law in future. 

It seems now to be the rule that a writ of ne exeat regno 
will not issue against a feme covert executrix who is not 
possessed of separate property. Lord Eldon^ in the case of 
Pannell v. Taylor^ decided this point so far back as 1823, 



intestate. 
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although it seems to have been somewhat doubtful formerly.^ 
But the writ would have issued against afeme covert executrix 
possessed of separate estate,^ and that it would do so still 
appears {romLordE/don*s}udgment in thecase above referred 
to when he said :^ " There may be a very great difference 
" between the case of a married woman who has separate 
" property, and the case of a married woman who is ad- 
" ministratrix, and as administratrix can have no separate 
" property at all." 

These remarks appear to apply equally in the present day 
in cases where a feme covert administratrix is not possessed 
of any property of her own. 
Husband's The fact that a husband was formerly liable for the 
de^sSvite devastavits committed by his wife against the estate of 
her testator (or as the case might be, intestate), seems to be 
quite clear, and merely comes within the general rule at 
Common Law as to a husband's liability for his wife's torts. 
This, however, by sec. 24 of the Married Women's Property 
Act, 1882, now is changed: that section providing that 
'* The provisions of this Act as to liabilities of married 
" women shall extend to all liabilities by any reason of 
" breach of trust or devastavit committed by any married 
" woman being a trustee or executrix or administratrix 
" either before or after her marriage, and her husband shall 
" not be subject to such liabilities unless he has acted or 
" intermeddled in the trust or administration." 

Formerly, if a feme sole accepted the office of executrix 
or administratrix, and afterwards married, and her husband 
of husband, committed a devastavit of her testator's or intestate's estate, 
she would herself have been liable, jointly with her husband, 
to make good the injury done thereby, for " it was her folly 
" to take such a husband who would make a devastavit.'* * 
It would equally have been the woman's fault if she were 
to have become liable for her husband's devastavits in an 
executorship accepted during coverture, because she might 
have refused to prove the will, and had her husband then 
taken out administration without her consent, she might im- 
mediately after his death have renounced, and so escape re- 
sponsibility.^ This responsibility of the wife for the action of 
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the husband would appear no longer to exist, because, if her 
husband should in future intermeddle with her trust estate, 
he will do so without having any legal right, and a wife is 
not liable for the torts of her husband. 

It has been decided that where a feme covert is possessed Restraint 
of separate estate, provided that there is annexed thereto ^Scipation. 
the very common restraint upon alienation, such separate 
estate cannot be made liable for her devastavits, except in 
so far as there may be arrears due to her therefrom.^ 

The grant of administration to a husband is usually Administra- 
made to his widow, unless some material objection appears ^ wiSc*"'**^ 
against her.^ But it has always been held, and repeatedly 
decided, that the widow may be set aside, and adminis- 
tration, at the discretion of the Court, be granted to the 
next of kin.^ 

The following are some of the reasons on account of 
which she has been refused administration : Where the 
widow was living abroad, and allowed some years to go by 
after her husband's death without taking any steps to 
administer :* where she had eloped from her husband and 
lived in adultery,* and even in a case where no serious 
moral guilt was proved against the widow, but she and 
her husband had lived unhappily, and had subsequently 
separated, she was refused administration.^ In a somewhat 
recent case, where a man had obtained a judicial separa- 
tion against his wife on the grounds of her cruelty, upon 
an application to grant administration to one of his 
children, without citing the widow. Sir y , Hannen refused 
to pass her over on that ground without giving her an 
opportunity of showing cause against the application, 
saying that "she had not done anything by which her 
" honesty might be called in question."^ 

The fact that the widow has, since the husband's death, 
contracted another marriage is in itself no valid objection, 
although the particular circumstances of the case may 
induce the Court to grant administration to a child in 
preference.® 

In cases where the widow was a lunatic it was the 



* Pemberton v. McGUl, 8 W. R. 
290 ; 29 L. J. Ch. 499 ; vide post 
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practice to pass her over;^ but in the more recent case 
of Alford V. Alford^ where the widow had been found 
to be of unsound mind by inquisition, Sir J, Dodson said, 
" I am inclined to hold the committee of the widow entitled 
" preferably as the widow herself would be unless good 
** cause is shown by the next of kin." 

Where a feme covert had a limited power to dispose of 
property, but no power to appoint executors, and she did 
• so appoint them, they were granted administration cum 

testamento annexo as to that property over which she had 
a disposing power, and a caterorum grant was made to 
her husband.* 

Where a feme covert makes a will under a power and 
survives her husband, but omits to republish such will, 
administration cum testamento annexo will be granted to 
the executors named therein, provided that the parties 
beneficially entitled thereunder consent.* 
Debts not Even under the old law the marriage of an executrix 
J^rri^J*of or administratrix with a debtor to the trust estate did not 
cxccuto?^ release him ;* the reason being, that the husband took no 
interest in the property of the wife en autre droit. This is 
fully explained in the case of Gage v. Acton^ where it is 
said that, "if a feme executrix of an obligee marries the 
" obligor, that will work no extinguishment, because the 
" husband is to receive it en autre droit ; it would be a 
" devastavit by construction of law, which being a wrong, 
'* can not be, so if a man has a term in right of his wife, or 
" as executor, and he purchase the reversion, there is no 
" extinguishment, because he hath the term in one right 
" and the reversion in another."^ 

Where a woman is executrix of her husband, who has 
previously to their marriage given a bond to her, or to 
her trustees, she may retain that debt out of the assets 
against all other debts of equal degree.® It has been 
decided by the Court of Exchequer^ that at law an execu- 
tor had no right of retainer of debts due to his trustees ; 
but that was not the doctrine in equity, as appears from 
the case of Loomes v. Stotherd, where it was said by Sir J, 
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Leech V.C., that "an executor may retain his own debt, 
" or the debt of his trustee/'^ and the equitable doctrine 
will now, it is presumed, receive efifect in all the Courts.^ 

Inasmuch as a feme covert has now the same power of Feme covert 
contracting as a feme sole, a feme covert executrix will ^eccfpts. 
doubtless have power to give a perfectly valid receipt ; 
previously to the Act of 1882, this point was very doubtful, 
the authorities upon the subject being conflicting.* 

A feme covert executrix could not formerly, without her or assent to 
husband, have assented to a legacy,^ and an assignment *^*^**^' 
by her as administratrix, without her husband's consent, 
would have been a nullity, so that if an executrix had 
married an infant, she would have been unable to make 
any assignments of the estate which she was administer- 
ing, until her infant husband attained his majority.* This, 
however, is no longer law, as a feme "covert has the same 
power to contract as a feme sole.® 

Whether, in future, under the Married Women's Property Assignment 
Act, 1882, a feme covert executrix can make a valid assign- covert.* 
ment or conveyance without her husband joining her is 
not clear. It depends upon whether it be decided that all 
these free powers of disposition given by that Act to femes 
covlrt,^ are applicable to trust property, and that, there- 
fore, the power of transferring without their husbands' 
concurrence a certain class of property which is given to 
them by section 18, is to be construed as having been 
inserted merely ex abundante cauteld, or whether it is 
intended by that section to restrict the free power given 
to them by this Act of disposing of their separate property, 
to property to which they alone are beneficially interested, 
except as specially provided for by section 18. If the 
Courts should decide this latter view to be the correct 
one, there will still remain grave objections to the appoint- 
ment of a feme covert as trustee, executrix, or adminis- 
tratrix ; but bearing in mind the obvious general intention 
of the Act, the wide language employed in it, and the fact 
that in future the whole of the property which a feme 
covert possesses or acquires is to be her separate property, 
it is difficult to believe that this construction will be the 
one adopted. 

'Z^<7w^jv.5'/<7M^n/,iS&St.atp.46l. ^ Cookes v. Bellamy^ I Sid. 187; 
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kinson v. Plombet 6 Mod. 92; Pern- 45 & 46 Vict. c. 75, sec. I, sub- 
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This chapter will be devoted to a concise exposition of 
the law so far as it regards both the position of female 
infants, and the rights of women to the care and custody 
of their infant children ; but this latter subject in itself 
necessitates treating to a considerable extent of the cor- 
responding rights of the father, inasmuch as where his 
rights end the mother's begin. 

At Common Law the mother has, during the father's 
lifetime, no legal power over her children^ the legal right 
to the custody of the child being in the father.^ 

This does not altogether apply in the case of bastards, 
where it would appear that the mother has, as against their 
father, a better right than he to their custody f at any rate, 
up to the age of seven years.^ Although it has been #aid 
that where a child is a bastard, neither the father nor the 
mother has any particular right to its custody.^ 

Upon the death of a father, where there is no testa- 
mentary guardian appointed by him, the widow is guardian 
of her children by nature and nurture,^ and has a primd 
facie right to have them delivered over to her.^ She can 
enforce this right to the custody of her children against 
anyone improperly keeping possession of them f but she 
may have forfeited it by prior immoral conduct, or by proof 
that she does not make the application bond fidcy or by 
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having some illegal act in view, when she obtains posses- 
sion of the child.^ 

If a mother, who is a guardian, contracts a second mar- 
riage, the guardianship is not thereby transferred to the 
husband,^ nor if she die during her husband's lifetime will 
it survive to him.* 

The Court does not, as a rule, interfere with testamentary 
guardians ; but where a guardian, who is a feme sole, and 
in receipt of an allowance under an order of the Court, 
marries, the Court will, before continuing the payment of 
such allowance, direct an enquiry into the altered state of 
her position.* Where the Court has appointed a mother 
guardian, and she contracts a second marriage, it is a matter 
of course to make a fresh appointment f but the mother 
would be at liberty to propose herself as such guardian, and 
it may happen that she,® or she and her second husband^ 
may be found to be the most proper persons to have the 
care and custody of the infant, and that she may be re- 
appointed guardian. 

The mother will be discharged from the position of 
guardian if she become unfit for the post® or misbehave,® 
in the same manner as a man would be discharged under 
similar circumstances. 

The widow mother, provided she has not contracted a 
second marriage, and that no guardians have been appointed 
to her children, has the power of refusing her consent 
to the granting of a licence for any intended marriage 
of such children while they remain infants, or of forbidding 
the banns.^® 

A mother is not capable of appointing a guardian to her 
children, the Act of 1 2th Car. II. c. 24, sec. 8 only conferring 
this privilege upon the father.^^ And this disability on the 
part of the mother applies also in the case of illegitimate 
children.^^ If the mother should appoint a guardian to an 
illegitimate child, it would seem that the father would 
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have a better right to the custody of such child than the 
guardian so appointed.^ Although mothers have no right 
as such to interfere with testamentary guardians, who have 
a superior right than they to the custody of the children,^ 
still the Court of Chancery* may by virtue of the power 
which it has of controlling such guardians,under peculiar cir- 
cumstances, leave the children in the custody of the mother.* 
Lord Eldon has said : " This Court^ looks with great 
" anxiety to the execution of the duty belonging to the 
** guardian, and the attention expected to be paid to the 

* reasonable wishes of the natural parent ; and such guar- 
" dianship can never end happily, but by implanting in the 
** hearts of the children filial and dutiful feelings towards the 
" parent ; the best and most important duty imposed upon 

* the guardian by the deceased parent."^ 

Although, as has been explained, a mother has no legal 
power to appoint guardians, still, where the father has ex- 
pressed no wish as to who should be appointed, the Court 
will regard an expression of the mother's wishes with great 
attention.^ 

The Court has not hitherto approved of the appointment 
of a feme covert as a sole guardian,® but it is not easy to 
say whether, in view of the extended power of contracting 
now conferred upon her by the Married Women's Property 
Act, 1882,^ this rule will in future be adhered to. 

The rule is that guardianship by nurture determines upon 
the child attaining fourteen years,^® and that of nature at 
twenty-one,^^ but the guardianship over a female infant does 
not determine until her marriage.^^ Although in a case where a 
female infant had attained the age of sixteen years only, and 
was unmarried, the Court allowed her to live with whichever 
guardian she chose,^ and has even adopted the course of 
allowing her at her own desire to live with a person not a 
guardian when she was only thirteen years of age, such 
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person giving security not to permit her to marry whilst in 
his custody.^ 

A female ward of Court may, after coming of age, make wardship of 
whatever settlement she please, but it is still indispensable, detcSni^^ 
in order to exclude the further cognisance of the Court, 
for her either to come into Court to show her actual consent 
to the determination of the Court's guardianship, or to 
have such consent taken by commission, as she is not dis- 
charged from the protection of the Court except by the 
act of the Court ; and therefore it is that, until such a 
consent is recorded, a ward must always be considered as 
encircled by the Court's protection.^ 

The guardians of a female under age have a right to 
prevent her making an elopement if they disapprove of 
her intended husband, and semble they would be perfectly 
justified in stopping her clothes if she did elope.^ 

Previously to the year 1873, a long line of cases, among 
which may be mentioned Hope v.Hope^ St, John v. St, John^ 
and Vansittart v. Vansittart,^ decided that, except under 
very special circumstances,^ a father could not divest himself Father couia 
of his parental duties by any agreement. Lord Hatherley d?vMthim-^ 
has said : ** The law of England regards a father as a person s<^of "«*»»• 
" who has duties which he cannot renounce, the duties of 
" caring for and seeing to the due education of his children, 
'* though he may be deprived of them by the authority of the 
'* Court under certain circumstances/*® It was a compliance 
with the rules of public policy which prevented the Court 
. from taking away the rights of the father.^ 

By the Act to amend the law as to the Custody of Infants,^^ Custody of 
it is now provided that " No agreement contained in any ^°^*°^ ^^^ 
" separation deed made between the father and mother of 
" an infant or infants shall be held to be invalid by reason 
** only of its providing that the father of such infant or infants 
" shall give up the custody or control thereof to the mother ; 
"provided always that no Court shall enforce any such 
" agreement if the Court shall be of opinion that it will 
" not be for the benefit of the infant or infants to give effect 
" thereto. "^^ As to the construction of this section see the 
case of Besant v. Wood}^ 
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Inasmuch as the jurisdiction of the Courts of Justice over 
infants varies very considerably according to the manner in 
which it has arisen, it appears to be necessary (although, as 
has been said, it is not proposed to treat here further of the 
laws relating to infants than so far as they may especially 
concern women) to explain shortly the different methods by 
which that jurisdiction is evoked. 

The following are the cases in which Courts of Justice 
exercise jurisdiction over infants. 

1 . Where a writ of habeas corpus is applied for, ordering 
the person having charge of the infant to bring it up, and 
show cause why it should not be delivered to the appli- 
cant. 

2. The jurisdiction exercised by the Court of Chancery^ 
as parens patria to interfere for the benefit of those who are 
unable to protect themselves.^ 

3. The jurisdiction conferred upon the Court of Chancery* 
by the Infants' Custody Act* 

4. The jurisdiction conferred upon the Divorce Court* 
by the 20 & 21 Vict. c. 85, s. 35, and the 22 & 23 Vict. 
c. 61, s. 4. 

Jurisdiction I. The Common Law Courts have always declined to give 
Law**SSrts. effect to any mere arrangement or consent on the part of the 
father disposing of the custody of his infant child, and have 
felt bound, notwithstanding any such arrangement, to enforce 
the right of the father when asserted ; indeed, it appears to 
have been the invariable practice, upon an application for a 
habeas corpus^ to bring up the body of the child detained from 
the father, to enforce his right to its custody even against 
its mother, unless the child be of an age to judge for 
itself, or there be an apprehension of cruelty from the 
father, or of contamination in consequence of his immo- 
rality or gross profligacy.® A testamentary guardian 
appointed by the father would have the same right against 
even the child's mother.^ 



' Now the Chancery Division of the 
High Court of Justice, to whom such 
matters are specially assigned, 36 & 37 
Vict c. 66, sec. 34, subsec. 3, 

* Butler V. Freeman^ Amb. 302 ; 
Ex parte Skinner^ 9 Moore at p. 282. 

^ Now the Chancery Division, 

* 36 & 37 Vict c. 12. 

* Sow Probate, Divorce, and Admi- 
ralty Division of the High Court of 
Justice. 



* Blissefs case, Loff. 748 ; R, v. 
Greenhtlly 4 Ad. & EL 624 ; In re 
Hakewellf 12 C. B. at p. 23 1 ; Anon, Jac. 
notis 254; In re Pulbrook, 11 Jur. 
185; Ex parte WiUe, 13 C. B. 680; 
In re Andrews , L. R. 8 Q. B. 153 
sed vide Ex parte Skinner, 9 Moore 
278 ; Ex parte ATClellan, i Dowl. 
P. C. at p. 85 ; In re Moore, 1 1 Ir. 
C. L. N. S. at p. 41. 

' In re Andrews, supra. 
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There is an admitted qualification of the right of the immonU 
father to the custody of his infant children if he is grossly ^^^^^' 
immoral, or if he wishes to have the child for any unlawful 
purpose.^ The father of a child is entitled to the custody 
of it, though an infant at the breast of its mother, if the 
Court sees no ground to impute any motive to the father 
injurious to the health or liberty of such a child.^ 

In a case where the father was under going sentence of 
penal servitude the custody of the children was granted 
to the mother upon an application for a writ of habeas 
corpus f and so also in a case where the father was dead,* 
If the infant be of an age to elect for itself, the Court will 
merely interfere so far as to get it free from illegal re- 
straint, without handing it over to anyone^ ; but if the 
infant be not of the age of discretion, and a want of 
direction would only expose it to dangers and seductions, 
the Court goes further, and transfers the infant to the 
proper legal custody.^ The right to such an election it has infant's 
now been clearly decided depends upon age alone, and not eif^on. 
upon mental capacity,^ and it may be taken that no such 
choice can be made at all events by a legitimate female 
infant under the age of sixteen.^ In the case of bastards 
the Courts have inclined to allow them to choose for them- 
selves at a much earlier age. So in a case where the bas- 
tard was twelve years old the Court refused to give her up 
to her mother against her own will,^ and even where the 
child was only about seven years old the Court has pursued 
the same course.^® 

It is doubtful whether, where a father applies in the Petition 
Common Law Division of the High Court of Justice to SSfsSts* 
have his child brought up upon a habeas corpus, the mother ^^ 
can present a petition under 36 Vict. c. 12^^ praying common 
that an order may be made giving her its custody. The *^' 
Judicature Act assigns to the Chancery Division all matters 
concerning the wardship of infants, and the case of infants' 
estates,^^ and there seems no doubt, therefore, that pro- 

1 R, V. Clarke, 7E. &B. at p. 198; 1 ^ In re Andrews, L. R. 8 Q. B. 
In re Hakewell, supra, I'^SZ* ^- ^* I^owes, 3 E. & E. 332. 

* Ex parte AfClellan, supra \ R, v. ! nomine ex parte Barford, 8 C. C. C. 
De ManneviUe, 5 East 221. 405 ; vide etiam In re Connor ^ 16 Ir. 

3 Ex parte Bailey, 6 Dowl. 3ii» C L. N. S. 112. 

* R, V. Clarke, supra. ^ In re Uoyd, 3 Man. & G. 547. 

* R, V. Delaval, 3 Burr. 1435. ' ^^ ^^ ^' White, 10 L. T. 349 ; Anon 

* R, V. Greenhtllf 4 Ad. & E. at p. cited, Simpson 127. 
641 ; R. V. Dobbyny ibid. 644. | " See post p. 55. 

' R. V. Clarkey supra. \ ^' Sec. 34. 
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ceedings under 36 Vict. c. 12 could not be commenced 
there. But the defendant in any action has a right (at the 
discretion of the judge) to set up any counter-claim,^ and 
it would therefore appear that where the application by the 
father is made in the Common Law Division, the mother 
might present a petition for the custody of the infant by 
way of counter-claim. Two of the present judges of the 
Court of Appeal have expressed contrary opinions upon 
this question, and there is no decided case upon the point 
reported. The interpretation section in the Judicature 
Act^ appears wide enough to include such an application in 
the term " action," and the mother opposing it in the term 
" defendant." That an application for a habeas corpus need 
not necessarily be a criminal proceeding, so as not to fall 
within the definition of the term " action," see Dale's case? 

2. The Court of Chancery* has always exercised the same 
jurisdiction as the Courts of Common Law upon applica- 
tion for a habeas corpus ^J" but where it is shown that 
the father is unfit to be the custodian of the child, or 
that his so remaining would be an injury to the child, the 
Court has long® exercised its jurisdiction to remove from 
the custody of such a father infants who were wards of 
Court. 

A common method adopted, where it is desired to have 
recourse to this jurisdiction, is to settle a sum of consols 
(usually ;£^ioo) upon trust for the child to be made a ward of 
Court, and then to commence an action against the trustee 
to have the trusts of the settlement carried into execution.''^ 
Where this plan is adopted there are many circumstances 
to which the Court will give attention which neither a Court 
of the Chancery nor of the Common Law Division could do 
upon an application for a habeas corpus? It has been said 
that the mere fact that the settlement was made in order 
indirectly to obtain the decision of the Court upon some 
other question brought in issue, and that the sum so settled 
was of too small an amount to be of any practical impor- 
tance to the child, would not in itself be a sufficient reason 
for the Court to refuse to exercise its jurisdiction.^ Although 



1 R. 19, 2-3. 

* Sec. 100. 

3 6 Q. B. D. at p. 474. 

* Now Chancery Division of the 
High Court of Justice. 

^ Westmeathv. Westtneath^ Jac. 251, 
notiso 

* So early as 1724 it appears to have 



been the common practice — Lady 
Teynham v. Barrett Lennard^ 4 Bro. 
P.O. 302. 

' In re Agar Ellis, lO Ch. D. 52. 

8 Anon, Jac. 254, notis; In reFynn, 
2 De G. & S. 457 ; In re Moore, 
II Ir. C. L. N. S. 25-29. 

3 Gurneyy, Gumey, i H. & M. 413. 
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it is usual in these cases to settle a sum of ;£^ioo consols 
upon the infant, there seems no reason why that par- 
ticular sum should be fixed on : in the case of In re A, 
Race^ the sum settled upon the infant was only £2 is. 6d, 
Indeed, to give the Court jurisdiction, it does not seem 
absolutely necessary that there should be any property 
settled upon the infant. Lord Cottenham has said : " I 
" have no doubt about the jurisdiction. The cases in 
" which this Court interferes on behalf of infants are not 
" confined to those in which there is property. Courts of 
" Law interfere by habeas for the protection of the person of 
" anybody who is suggested to be improperly detained. This 
" Court interferes for the protection of infants ^«4 infants by 
" virtue of the prerogative which belongs to the Crown as 
*^ parens patricBy and the exercise of which is delegated to the 
" Great Seal."^ Lord Eldon explained the reason for settling 
a fund upon the infant in the case of Wellesley^ v. Duke 
of Beaufort^ where he said ; ** If anyone will turn his 
" mind attentively to the subject, he must see that this 
** Court has not the means of acting except where it has 
" property to act upon. It is not, however, from any want of 
"jurisdiction that it does not act, but from a want of means 
" to exercise its jurisdiction.**^ 

It seems the Court will not interfere with the custody 
of an infant against its own will when it has attained the age 
of sixteen years,* except in the case of a female infant 
where it is likely that she is going to lead an improper life 
and live in an unbecoming manner.^ Neither the Court of 
King's Bench® nor the Court of Common Pleas^ had juris- 
diction in these matters. 

The following are examples of cases where the Court Court acted 
of Chancery has thought it fit to exercise its jurisdiction %uh^T 
2>s parens patricBy and infringe upon the Common Law right 
of the father to the custody of his children in favour 
of their mother,® for their benefit : Where the father 
had written and published a work in support of Atheism, 
and lived in open adultery f where, besides living in open 



^ I 11. & M. 420, notis. 

^ In re Spence^ 2 Phil, at p. 252 ; 
Butler V. Freeman^ Amb. 302. 

^ 2 Russ. 21. 

* Storke V. Storke^ 3 P. W. 51. 

^ Re E, Lyons, 22 L. T. N. S. 
771. 

® De ManneviUe v. De MannevUle^t 
10 Yes. at p. 59. 



' Ex parte Skinner, 9 Moore 282. 

® There are many other cases not 
referring to the mothers* rights which 
show what description of misconduct 
will cause the father to forfeit his right 
to the custody of his children^ 

* Shelley v. Westbrooke, Jac. 266, et 
vide remarks to note i, p. 54. 
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adultery, he took every opportunity of teaching his children 
to swear and make use of disgusting expressions.^ 

Where the father is altogether, from his general character, 
behaviour, and pecuniary position, so unfit to have the care 
of his children as to render it incumbent on the Court to 
interfere '^ where the father was wholly unable to provide for 
his children, and had been in prison for cruelty to his wife f 
where the father was a person in constant habits of drunk- 
enness and blasphemy, poisoning the mind of the infant f 
where the father had been indicted for an unnatural 
offence, although not convicted ; * or where he appears to 
have criminally assaulted his daughter, the subject of the 
proceedings.^ Where the Court has also interfered for the 
benefit of the children, see the case of Lyons v. Blenkin^ 
and cases in notes. 

The mere fact of the father living in adultery, on account of 
which his wife had obtained a judicial separation, is not alone 
a sufficient reason, provided he does not allow his children 
to come in contact with his mistress, to cause the Court to 
deprive him of the custody of his children in favour of his 
wife.® For other instances, where the Court has declined 
to interfere, see the cases of Blake v. Lord Wallscourt^ and 
Curtis V. Curtis}^ 

By the Judicature Acts,^^ the jurisdiction of the old 
Court of Chancery over infants has been extended to the 
Common Law Division of the High Court, which now has 
concurrent jurisdiction with the Chancery Division,^^ and in 
the exercise of such jurisdiction the rules of Equity are to 
prevail.^* 

3. Formerly, the custody of a child could not be taken 
away from its father unless it was shown either that he was 
unfit to retain the custody of it, or that his so retaining 
the custody would be an injury to the child ; ^^ so that 



* Wellesley v. Duke of Beaufort^ 
2 Russ. I. In this case the wife 
died previously to the petition being 
presented, but it is submitted that it 
illustrates the rights of mothers, as, had 
she survived, it seems clear she would 
have had the custody of her children. 

2 In re Fynn, 2 De G. & S. 457. 
' Ex parte Warner, 4 B. C. C. loi. 

* Per Ld. Eldon^ be Mannevilie v. 
De Mannevilie y 10 Ves. 61. 

* Anon, 2 Sim. N. S. 54. In this 
case the father escaped conviction, no 
witnesses appearing against him, but 



the facts of the case, as appearing from 
the depositions and his subsequent con- 
duct, leave no room for doubting that 
he ^as guilty. 

« Swift V. Swift, II Jur. N. S. 148. 

' Jac. 245. 

8 Bally. Ball, 2 Sim. 35. 

97L.T. 545. 
10 28 L. J.Ch. 458 ; 5 Jur. N. S. 1 147. 

" 36 & 37 Vict. c. 66. 

^* Ibid, sec. 16 ; In re Goldsworthey^ 

2 Q. B. D. at p. 82. 

^3 Sec 25, subsec. 10. 

1* In re Taylor, 4 Ch. D. 157. 
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however much a woman might have been injured, she was object for 
often afraid of endeavouring to obtain justice from her|5?foSd*s 
husband, lest he should exercise that power which the law ^^ 
gave to him of taking her children from her, and it was in 
order that she might be at liberty to assert her rights as a 
wife without the risk of injury being done to her feelings 
as a mother that Serjeant Talfourd's Act^ was introduced.^ 

It has been said that this Act ** took away that right 
" of the father in most express terms, for the Act was con- 
" fined to the cases where the child was in the sole custody of 
" the father, and it gave to the then Court of Chancery 
** (now the Chancery Division of the High Court of Justice), 
" in terms, an absolute discretionary power as to the custody 
** of the infant upon the application of the mother, when the 
" child was under seven years of age, and this power is now 
** by a more recent Act extended to cases where the child 
"is under sixteen years of age;" ^ and so by the passing 
of these Acts, what was formerly the " absolute right of 
" the father became and is now subject to the discretionary 
" power of the judge."* Where the Court,, in exercise of 
this jurisdiction, declines to give the custody of the children 
to their mother, it can order that she have access to them 
at such times and such manner as it thinks fit.^ 

In the cases of applications under this Act, the Court 
acts with reference to the greatest advantage of the children, 
the tendency being to lean towards the mother where the 
children were of very tender age, but still the material 
question is. What is for the children's benefit t * The cases 
of Re Winscom} Re Halliday's Estate^ and In re Shaw? 
are examples of the circumstances under which the Court 
has refused the application. But it has acceded to the 
application where the father lived in open habits of profli- 
gacy and adultery,^® and see also the cases of 7;^ re Tomlinson^ 
and In re Taylor}^ 

It appears that the Courts in England will not deal with 
a case under this Act where the parties live mainly in 
Ireland, and are only in England temporarily.^^ 



^ 2 & 3 Vict, c 54, amended 36 & 37 
Vict. c. 12. 

2 Wardev. IVardey 2 Thil.Sit p. 788. 

* 36 & 37 Vict c. 12 ; In re Taylor, 
4Ch. D. 157. 

* /did. 



6 Sec, I, 

« Ski/li/o V. Ca/leU, 8 W. R. 684, 
app. 696. 



on 



■^ II Jur. N. S. 297. 

8 F7 jfur. 56. 

» Referred to 1 1 Sim. 182, 195. 
10 Warde v. IVarde, 2 Phil. 786. 
" 3 De G. & S. 371. 

i2 4Ch. D. 157. 

1' Blakg V. Lord Wallscourt, 7 L. T. 

546. 
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In order to entitle the mother to apply under these Acts, 
it is not necessary that she should have obtained or be 
entitled to obtain a divorce/ but where the husband and 
children are beyond the jurisdiction of the Court, or where 
a suit by the wife for restitution of conjugal rights is pend- 
ing, or where the wife has left her husband on insufficient 
grounds, it seems that the Court will refuse the applica- 
tion.^ 

An application by a mother in forma pauperis under 
Serjeant Talfourds Act^ has been permitted,* and would 
be, it is presumed, also under the existing Act.^ 
Matrimonial 4* It is provided by the Matrimonial Causes Act (before 
Causes Act. referred to)^ that in any suit or other judicial proceeding 
for obtaining a judicial separation, or a decree of nullity 
of marriage, or on any petition for dissolving a marriage, 
the Court may from time to time, before making its final 
decree, make such interim orders, and may make such 
provision in the final decree, as it may deem just and 
proper with respect to the custody, maintenance and edu- 
cation of the children, the marriage of whose parents is 
the subject of such suit or other proceeding, and may, if 
it shall think fit, direct proper proceedings to be taken for 
placing such children under the protection of the Court 
of ChanceryJ 

When parents cease to live together the legal right 
to the custody of their children is with the father ; 
but the Court has power to infringe upon this right,® 
and where the common home has been broken up by the 
conduct of the father, it frequently exercises its power in 
favour of the injured mother. The jurisdiction of the Court 
under the above Act is now extended so as to allow of 
similar orders being made after the final decree is pro- 
nounced f but such orders will only be made upon 
petition,^® and all appeals from such orders must be made 
to the full Court in the Probate and Divorce Division, and 
not to the Court of Appeal.^^ 

The Court has jurisdiction under the principal Act 
to make an order for access to the children of one 



^ Ex parte Bartlett, 2 Coll. 66i. 

* In re Taylor, 1 1 Sim. 178. 
3 2 & 3 Vict. c. 54. 

* Ex parte Hakewell, 3 De G, M. & 
G 116. 



* Chetwynd v. Chetwynd, L. R. I 
P. & M. at p. 41. 

® 22 &23 Vict, c 61, sec. 4. 

*° Anthony v. Anthony, 30 L. J. P. 
M. & A. 208. 



^ 36 Vict. c. 12. " Gladstone v. Gladstone, 2 P. D. 

Ante p. 25. 143. 

' 20 & 21 Vict. c. 85, gee. 35. 1 
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of the parties to the action, that being an incident to the 
general power given by the 35 th section ;^ and has also 
power to make such order for access pendente lite^ as it 
" deems just and proper."^ This jurisdiction of the Divorce 
Court is not a general power of dealing with the custody 
of children, it exists only where there is a suit for obtain- 
ing a judicial separation, a decree of nullity, or dissolution 
of a marriage. The words '^just and proper,'* therefore, are 
to be construed with reference to the circumstances affect- 
ing the suit, and not merely by reference to the rules by 
which Courts of Equity and Common Law have been 
governed, in questions relating to the custody of 
infants ; it was the intention of the Legislature to give 
a discretionary power to the Court exceeding that which 
had been previously exercised by Courts of Law and 
Equity.^ 

In a case arising on the Conjugal Rights (Scotland) Act,^ conjugal 
which is analogous to the provision in the English Divorce (sl5iL>d) 
Act,^ Lord Cairns said " there is no general rule under this Act. 
" Act that where a wife has established her title either to a 
" divorce or to a judicial separation, it is either matter of 
" course, or almost matter of course, that the decree should . 
" carry with it for her the custody of her children, and that 
" having shown good cause for severing the conjugal tie, she, 
" not being in fault herself, should not be amerced of 
" punished by being deprived of the custody of her 
" children ;" " that Act has given the Court the widest and 
" most general discretion ;" " and it must be the duty of the 
" Court to consider all the circumstances of the particular 
" case before it — ^the circumstances of the misconduct which 
" lead to a separation ; the circumstances of the general 
** character of the father ; the circumstances of the general 
" character of the mother ; and above all, it is the duty of 
" the Court to look to the interest of the children, and 
** carefully to weigh the comparative advantages or dis- 
" advantages of giving the custody of all or any of them 
** to one parent or to the other. I am at a loss to con- 
" ceive how any general rule can be laid down upon such 
" a subject."^ 



^ Thompson v. Thompson^ 2 Sw. & 
T. 402. 

2 Idid, 

' Codrington v. Codrington, 3 ibid. 
at p. 503. 

* Marsh v. Marsh, i ibid, at p. 316 ; 



Sprati V. Spratt, ibid. 215 ; et vide 
Curtis V. Curtis, ibid, at p. 214. 

* 24 & 25 Vict. c. 86, sec. 9. 

* 20 & 21 Vict, c. 85, sec. 35. 

' Symington v. Symington, L. R. 2 
H. of L. Sch. at p. 420. 
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The mother, when not proved guilty, is the natural 
person to have the custody of her daughters.^ 

The Court cannot exercise this jurisdiction in cases where it 
dismisses the petition for dissolution f and, in making an 
order as to the custody of children, should consider what is just 
and proper with reference to the husband and wife, and the 
interests of the children, and acting on this principle, the 
Court has held that it would not htjust and proper to leave 
a child in the custody of its father where the marriage 
has been dissolved on account of his misconduct, as it 
would be hard that the mother should be deprived of the 
custody of her children on account of his misconduct, to 
which she did not conduce f or that, in order to see her 
children, she should be exposed to the indignity of 
having to go to her husband's house, where he was living 
in adultery.* 

Where, although there is no fault on the part of the mother, 
she intends to bring up the children in a different religion to 
that of their father, semble she will not obtain an order for 
their custody^ : but this case was apparently decided more 
upon the grounds of Whitty v. Marshall and that class of 
. cases.® 

For further examples of where the Court has con- 
sidered it just and proper to leave custody of the children 
to the husband, see the cases of Martin v. Martin 'J Boyd 
V. Boyd f Cooke v. Cooke f and for where it has given their 
custody to the wife, Suggate v. Suggate ;^® Curtis v. Curtis ;^^ 
Marsh v. MarshP' 
^api«of It has been said that "It has always been a leading 
*' principle of the Court (for Divorce and Matrimonial 
" Causes) to consider the welfare of the children before the 
** indulgence of the parents,^^ so where from the child's state 
" of health it appears to the Court that visits from the 
'' mother will be likely to prejudice its recovery, such access 
" will be refused to her."^* 

^ Symington v. Symington^ L. R. * ly Alton v. lyAltoHy supra. 



2 H. of L. Sch. at p- 423. 

* Seddon v. Seddon, 31 L. J. P. M. 
& A. loi. 

^ Boynton v. Boynton^ 2 Sw. & T. 
275 ; Milford v. Milford, 38 L. J. P. 
& M. 63 5 D" Alton V. ly Alton, 4 P. D. 
88 ; sed vide Symington v. Symington, 
supra, 

^Hydev. Hyde, 29 L. J. P.M. & A. 
\^o\Dugganv» Duggan, ibid, 159. 



® Post^ p. 61. 
^ 29 L. J. P. M. & A. 106. 
8 I Sw. & T. 562. 
^ 3 ibid, 248. 
10 I ibid. 489, 
" Ibid. 192. 
" Ibid. 312. 

« PhUlip V. Thillip, 41 L. J. P. 
M. 90. 
»* Ibid. 
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The Divorce Act^ confers jurisdiction upon the Court to 
make any order as to the custody of infants, but it will not 
do so when they have reached years of discretion, e^, sixteen 
years.2 

Where an application pendente lite is made by a mother 
for the custody of her child under the 3Sth section of that 
Act, the Court will not interfere with the legal rights of the 
father merely because of the natural desire of the mother to 
have the child, stronger grounds, such as probable injury to 
the child's health, must be shown f and the Court will not 
interfere on behalf of a mother who has endeavoured to 
obtain her children improperly by force ;* and where the 
mother is proved to have been guilty of adultery, the Court 
will not only not give her the custody of the children, but 
will even refuse to order that she have access to them.^ 

In cases where a separation order is made by a court or 
magistrate under the Matrimonial Causes Act, 1878,® the 
legal custody of any children of the marriage under ten years 
of age will, in the discretion of such court or magistrate, be 
given to the mother.^ 

It has frequently been decided that it is the right, not of Religion ©f 
the mother but of the father, as " king and ruler in his own ^'*^'°'' 
" family,"® to regulate the religious faith in which his child 
shall be brought up, and the Court will not interfere with 
that right unless there is an abuse of parental authority.® 
That authority is a right, not a power, and the abuse of it will 
justify its restraint. ^^ But although the Court will interfere 
where the father advocates atheistical opinions ;^^ or, in 
England, where he entertains opinions adverse to civilization 
and opposed to the usages of Christendom ;^^ it will, provided 
the father professes any form of religion, support his 
right to have the child educated in that religion. So in the 
case of Reg. v. Nesbitt^ the Court ordered the custody of a 



^ 20& 21 Vict. c. 85, s. 35. 

' Mcdlinson v. McUlinson^ L. R. I 
P. & M. 221 ; Ryder v. Ryder ^ 2 Sw. 
& T. 225; Webster v. Webster^ 31 
L. J. P. M. & A. 184; Hyde v. Hyde, 
29 ibid, 150. 

3 Cartlidge v. Cartiidge, 2 Sw. & T. 
567. 

* Allen V. Allen, 29 L. J. P. M. & 
A. 166. 

« Clout V. Clout, 2 Sw. & T. 391 ; 
Bent V. Bent, ibid, 392 ; Seddon v. 
Seddon, 31 L.J. P. M. & A. loi. 

® 41 Vict. c. 19. 



' 41 Vict. c. 19, sec. 4, subset 2. 

8 II Ch. D. 75. 

9 In re C.J, Brozvn, 2 Ir. Ch. N. S, 
151; In re Meads, Ir. L. R. 5 Eq. 
98 ; In re Agar Ellis, 10 Ch. D. 49. 

10 Ir. L. R. 5 Eq. 103. 

^^ Shelliy v. Westbrooke, Jac. 266. 

12 Thomas v. Roberts, 3. De G. & S. 
at p. 774. 

13 Perry's Oriental cases, 103, this 
decision was approved of by Mr. 
Justice Patteson, 7 E. & B. 199 and 3 
E. & E. 335, but see observations, 16 
Ir. C. L. N. S. 119, 139, 154. 
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boy to be given to his father, who was a Hindu, and was afraid 
that his son might be csonverted to Christianity. 

Although the father has not the power of regulating after 
his death the faith in which his child should be brought up, 
the Court will pay great attention to the expression of his 
wishes ;^ and this although the mother may survive and be 
of a different religious persuasion to her late husband.^ 

The doctrine established by the numerous cases upon 
this subject is explained by Lord (JHagan in the case 
of In re Meads Minor^ thus : " The established doctrine 
** is, that although he, the father, may not strictly have 
** power to dictate their [his children's] treatment after his 
" death, his indication of purpose, either by declaration in 
" his will or by the appointment of a guardian of pronounced 
" opinions, or by his own profession of a particular religion, 
" founding the fair presumption that he must have desired 
" his offspring to hold by the principles he had adopted as the 
" best, such an indication so conveyed will induce the Court 
" to bring them up according to the wishes expressed orim- 
" plied of their father," and this was more strongly expressed 
by James L.J, in the case of In re Besant^ where he said : 
" There is nothing more clearly established as the 
*' settled rule of the Court than this : that it is the 
" duty of the Court to take care that a fatherless 
" ward is brought up in the religion of the father.^ The 
" only exception is that where an infant ward is of 
" sufficient age and intelligence to have received and 
" formed other religious impressions and convictions, strong 
" and apparently fixed, the Court shrinks from the con- 
" sequences of any attempt on its part to disturb them. But, 
" in view of this possible result, the Court who always takes 
" what care it can to interfere at a sufficient early period to 
" prevent the ward from receiving such impressions. It 
" would be impossible for the Court to allow its ward, a 
" Christian child, the child of a Christian father, baptized in 
" the Christian church, to remain under the guardianship and 



^ Talbot V. Earl of Shrewsbury, 4 
My. & C. at p. 686. 

* LadyTeynhamy, Barrett Lennard, 
4 Bro. P. C*. 302 ; Talbot v. Shrews- 
bury , supra; In re Brown, 2 Ir. 
Ch. N. S. 151 ; In re Kellers, 5 ibid. 
328 ; Davis v. Davis, lo W. R. 245 ; 
In re Newberry, L. R. I Eq. 431 ; 
L. R. I Ch. 263. 

' Ir. L. R. 5 Eq. 104. 



* II Ch. D. 519. 

* Vide etiam In re Hunt, 2 C. & L. 
373 \ In re A, Race, i H. & M. 420, 
notis ; Austin v. Austin, 34 Beav. 
257 ; varied on appeal 265, note ; In 
re North, il Jur. 7 ; Bligh v. Bligh, 
2 Seaton 4th ed. 74)8 ; Hanvksworth 
V. Hawksworth, L. R. 6 Ch. at p. 
542; Skinner V. Ord, L. R. 4 P« C. 
60. 
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" control of a person who professes and teaches andpromul- 
" gates the religious, or anti-religious, opinions which the 
" appellant avows that she professes and intends to persevere 
" in teaching and promulgating. We have nothing to do 
" with the strength of the conscientious motives by which, 
" as she alleges, she is impelled so to profess, teach, and 
" promulgate. In the absence of the father the Court is the 
" real guardian of the infant and must perform its duty to 
" the ward accordingly, and, if necessary, wholly irrespective 
" of the convictions or wishes of the mother, and by separat- 
" ing the child from her. It is a plain imperative duty which 
** the law casts on the Court ; it is the plainest right of the 
" infant ward. The same duty and the same right would 
" exist if the child were the child of a Jew, a Parsee, a 
" Mahomedan, or Buddhist.*' 

In respect to the exception above referred to,^ where an 
infant has lost its father and the Court of Chancery^ is 
applied to for directions as to its religious education, if it 
appears to the Court that, whether through the neglect of its 
late father or of its guardians, or from any cause whatsoever, 
the infant has received religious impressions different from 
those of its late father, then if such religious impressions are 
in the opinion of the Court so deeply rooted that any 
attempt to remove them would imperil the spiritual welfare 
of that infant by possibly rendering him indifferent to all 
religion, then in such cases the Court will refuse to interfere 
by directing that the infant is to be educated in the religion 
of its late father.^ 

If the father previously to his intended marriage made Promise of 
any promise to his intended wife to permit his children to reu^lo"©? 
be brought up in her religion instead of in his, and he Jj}^"**' 
subsequently insists on their being educated according to 
his, the mother is powerless to enforce his promise, however 
solemnly given, for **it is settled both on principle and 
" authority, so as to be beyond question or argument, that 
" the ante-nuptial promise is at law absolutely void."* 



^ Ante p. 59. 

* Now the Chancery Division of the 
High Court of Justice. 

3 Whitty V. Marshall, i Y. & C. C. 
C.66 ; Inre aMalley^Slr. Ch. R. N. S. 
±gi ; I/tll V. Hill, 31 L J. Ch. 505 
and 10 W. R. 400 ; Andrews v. SaU, 
8 Ch. 622 ; Stourton v. Stourton, 8 De 
G. M. & G. 760 ; D' Alton v. H Alton, 



4 P. D. 87 ; Inre Besant, ii Ch. D. 
519; In re Gamett, 20 W. R. 222; 
In re Clarke, 21 Ch. D. 817. 

* In re Agar Ellis, 10 Ch. D. at p. 
71 ; vide etiam In re Meads, Ir. L. R. 

5 Eq. 98 ; Andrews v. Salt, L. R. 8 
Ch. at p. 636 ; In re Brown, 2 Ir. 
Ch. R. N. S. 151. 
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In this chapter the peculiar position of women in regard 
to giving evidence will be treated of, and also those legal 
presumptions which exclusively relate to women. 

As a rule, a feme sole is in the same position in regard 
to giving evidence as a man. 

It was at one time doubted whether a woman who had 
cohabited with a man for a long period, had children by 
him, and had always been represented as his wife, would 
not have been in the same position in regard to giving 
evidence as she would were she really his wife;^ but it 
would seem now that that doubt was unfounded.^ 

At Common Law a feme covert's capacity for giving evi- 
dence in any matter concerning her husband is very limited, 
but, as it has been said, "A wife is in all cases a competent 
" witness for her husband when admissible against him."^ 

Lord Kenyan explained the incapacity of a wife to give 
evidence in such cases in Davis v. Dinwoody^ where he said : 
" Independently of the question of interest, husbands and 
" wives are not admitted as witnesses, either for or against 

each other ; from their being so nearly connected they are 

supposed to have such a bias upon their minds that they 

are not to be permitted to give evidence either for or 

against each other."* 

By one of the numerous Acts which have been passed for 
the purpose of amending the Laws of Evidence, husbands 
and wives are rendered competent and compellable to 
give evidence for or against each other,* except in the case 
of criminal proceedings or in any proceedings instituted 
in consequence of adultery.^ By the Evidence Amend- 
ment Act of 1869,^ this latter exception was removed. 
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* Campbell'^, TwemlaWy i Price 81 ; 
Baiihews v. Galindo^ 4 Bing. 610; 
S. C. 3 C. & P. 238. 

* R, V. Blackburn^ 6 C. C. C. 334 ; 
R, V. Youngs 5 ibid. 296 ; Batihews v. 
Galindo, I M. & P. 565 ; Wells v. 
Fletcher^ i M. & Rob. 99 ; Wells v. 
Fisher^ 5 C. & P. 12. 



3 R, V. Serjeant, Ry. & M. 352. 

* 4 T. R. 679. 

* 16 & 17 Vict. c. 83, s. I ; Selfv, 
Isaacsotty I F. & F. 194. 

8 16 & 17 Vict. c. 83, s. 2. 
' 32 & 33 Vict. c. 68, s. I. 



EVIDENCE. 



63 



Although, as we have seen, husbands and wives are 
competent witnesses for or against each other in civil 
actions, they are not compellable to disclose communica- 
tions made during coverture by the one to the other.^ 

The Common Law inability of the husband and wife to inabmty 
give evidence for or against one another being now removed, Jll^Jcd. 
except in criminal cases, .it becomes necessary to consider 
their position in regard to giving evidence against each 
other in such cases. 

There is an exception to the Common Law rule, that a 
feme covert is incapable of giving evidence against her 
husband. It arises in criminal cases, where the wife is the 
party aggrieved and on whom the crime is committed. 
In such a case she may be admitted as a witness against 
her husband ;^ it would seem, moreover, that this is so in 
cases of abduction followed by marriage.^ But where he 
is proceeded against under the Vagrant Acts for deserting 
his wife she cannot be a witness.* 

It is not clearly settled whether a wife may be admitted 
as a witness against her husband in high treason,^ but it 
would appear to be the better opinion that she is com- 
petent in such a case to give evidence.® 

It is provided by the Married Women's Property Act, Married 
1882, that, under certain circumstances, a wife is to have p^JSt? 
the same remedies and redress by way of criminal pro- ^^^ ^^l* 
ceedings against her husband as a feme sole would have 
against a stranger f and the section goes on to provide that 
" in any proceeding under this section a husband or wife 
*.* shall be competent to give evidence against each other, 
" any statute or rule of law to the contrary notwithstanding." 

It may be observed that the portion of the section 
enabling husbands and wives to give evidence against each 
other in certain cases is obscure in wording, inasmuch as 
** under this section " it is only the husband who can be 
prosecuted, so it seems possible, although not probable, 
that it is intended in future to allow a husband, when 
prosecuted by his wife, to give evidence in his own defence, 
thus interpretating the words "against each other" as 



^ 16 & 17 Vici. c. 83, s. 3. 

* Lord Audle/s case, 3 How. St. 
Tr. 414 ; BenUey v. Cooke, 3 Doug. 
42J ; Rex V. Azire, i Str. 633. 

^ Fulwood*s case, Cro. Car. 488 ; 
Brown's case. Vent. 243 ; ^. v. Yore, 
I Jebb & S. 563 ; 3 Chit. C. L. 



819, notis ; Wakefielcts case, 2 Lew. 
C. C. 279; I Hale P. C. 301. 

* Iceeve v. H^ood, $ B. & S. 364; S. 
C. 10 C. C. C. 58. 

* 2 Hawk C. 46, s. 79. 
^ Taylor 1153. 

' Sec. 12, vide p. 9. 
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giving a husband, who is a prisoner, a right to give evidence, 
in order to rebut that which was given against him by his 
wife. Such a privil^e has, in certain criminal cases, been 
by statute accorded to defendants.^ But it is submitted 
that such an interpretation of this section is one which it 
is not probable will be adopted. 

The section which purports to give corresponding rights 
to a husband of proceeding against his wife criminally, does 
not, in terms, make any reference to his power of giving 
evidence against her, but it would appear that the expres- 
sion, " like manner to be liable to criminal proceedings by 
her husband," will be held wide enough to render him a 
competent witness against her in such cases. 

Besides these exceptions there are those created by the 
following statutes, which permit husbands and wives to 
give evidence for and against each other in criminal and 
quasi criminal proceedings: "The Licensing Act, 1872,"* 
the "Sale of Food and Drugs Act/'* the "Conspiracy 
" and Protection of Property Act,"* and the " Evidence 
" Amendment Act"^ 

Where the issue is between strangers the husband and 
wife may be called, although they contradict each other,^ 
so the prosecutor's wife may be a witness for the 
defence.''^ 

In criminal proceedings where several prisoners are 
jointly indicted the wife of any one of such prisoners is 
not a competent witness for any of the others, the rule 
being that the wife in such a case stands in the same 
position as to giving evidence as her husband would 
do.« 

Although the contrary has been said,® a wife may also 
proceeding*, gjyg evidence against her husband, showing that he has 
acted unlawfully and criminally, provided that such un- 
lawful and criminal act be not the subject of enquiry upon 
which the evidence is tendered. ^^ But she would not appear 



Criminal 



^ 39 & 40 Vict. c. 80, s. 4 ; 40 & 
41 Vict. c. 14. 
2 3j & 36 Vict. c. 94, s. 51, subsec. 4. 
^ 38 & 39 Vict. c. 63, 8. 21. 

* Jbid. c. 86, s. 1 1 . 

fi 40 & 41 Vict. c. 14, 8. I. 

• Siapleton v. Crofts, i8Q. B. N. S. 
368 ; AnnersLey v. Earl of Anglesey^ 
17 How. St. T. 1276; R, V. In- 
habitants of Bathwicky 2 B. & Ad. 
646. 



' R. V. Houlton, Jebb C. C. 24. 
8 R, V. Thompson, L. K. i C. C. 

® R. V. Inhabitants of daviger, 2 
T. R. 263. 

^° R, V. Inhabitants of Bathwicky 
supra; R, v. Hallidayy Bell C. 
C. 257 ; S. C. 8 Cox C. C. 298 ; R, v. 
Inhabitants of All Saints y Worcester, 
6 M. & S. 194 ; Henman v, Dickenson^ 
5 Bing. 183. 
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to be bound to give evidence upon such points unless she 
chose to do so.^ 

It has been enacted that, '^on any petition presented by Divorce pro- 
" a wife praying that her marriage may be dissolved by "**^'"«*- 
" reason of her husband's adultery, coupled with cruelty or 
" desertion, the husband and wife respectively shall be 
" competent and compellable to give evidence of or 
" relating to such cruelty or desertion."^ 

And by the 32 & 33 Vict. c. 68,^ that " Parties to any 
" proceeding instituted in consequence of adultery, and the 
" husbands and wives of such parties shall be competent to 
" give evidence in such proceeding ; provided that no wit- 
ness in any proceeding, whether a party to the suit or not, 
shall be liable to be asked, or bound to answer any ques- 
tion tending to show that he or she has been guilty of 
adultery unless such witness shall have already given evi- 
" dence in the same proceeding in disproof of his or her 
" alleged adultery." As to the construction of this section 
see the cases of Hebblethwaite v. Hebblethwaite!^ and Babbage 
v. Babbage^ 

The admission by a wife of her adultery may be put in 
evidence by her husband as a defence to an action brought 
against him for goods supplied to her.^ 

It was not formerly the practice in the House of Lords Admission 
to grant a divorce upon the unsupported admission by a"^^'"^'* 
wife of her own guilt,"^ but such admissions might form 
part of the res gestce^ or be receivable de bene esse? 

The Ecclesiastical Courts were, by a canon of 1603,^^ for- 
bidden to grant a divorce upon the unsupported confession 
of the parties themselves, although they appear sometimes 
to have done so.^^ But such admissions have always been 
admitted as evidence and may, in conjunction with other 
circumstances, amount to a proof of the guilt.^^ It appears 
that the present practice of the Court is to act upon an 
uncorroborated admission by the wife of her guilt if under 
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^ R. V. Inhabitants of All Saints ^ 
Worcester^ 6 M. & S. at p. 200. 
■^ 22 & 23 Vict. c. 61, sec. 6. 
^ Sec. 3. 

* L. R. 2 P. & M. 29. 

* Ibid. 222. 

« Cooper V. Lloyd^ 6 C. B.N. S. at 
p. 525 ; Walton v. Green^ i C. & P. 
621. 

^ Lord Cloncurry's case, Macq. Pr, 
in H. of L. 606 ; Dundas's case, ib» 
6o^\' sed vide Miller^ s case, ib. 615 ; 



Doyly's case, ib. 654 ; Lord Ellen- 
borough* s case, ib. 655. 

* Boydelfs case, Macq. Pr. in H. of 
L. 651. 

^ Lord Glerawley's case, ibid. 629. 

^° I Gib. Cod. 445 ; Mortimer v. 
Mortimer, 2 Consist. 310. 

^^ Collet's case. Sir T. Jones 213 ; 
S. C. Anon, 2 Mod. 314. 

^* Grant v. Grant, 2 Curt, at p. 70 ; 
Hamerton v. Hamerton, 2 Hagg. 8 ; 
Colon V. Caton, 7 N. of C. 15-17. 

5 
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all the circumstances it should come to the conclusion, 
1st, that the evidence is trustworthy, and 2ndly, that it 
amounts to a clear, distinct, and unequivocal admission 
of adultery,^ without grounds for suggesting any idea of 
collusion.^ 

In an action for judicial separation upon the ground that 
the husband had had sodomitical connection with his wife, 
it was said that her evidence, " imputing a crime so heinous 
" and so contrary to experience, will not be sufficient in the 
" face of the husband's denial to justify a verdict of 
" guilty/* 8 

Admissions made by a wife can not, as a rule, be received 
in evidence to charge her. husband, whether in tort* or 
contract,"* but, however, as will be explained,® the wife 
may have an authority, express or implied, to bind her 
husband by contracts entered into by her. 

In such a case, in order to show a recognition by a 
husband of the general authority of his wife to make 
contracts charging him, tradesmen may be called to show 
that they had executed orders given by the wife, and had 
received payment from the husband.^ It was said by 
Dallas C,J,y in the case of Clifford v. Burton^ that 
According to the rule established by modem practice, if 
" a wife be constituted the agent of her husband to act in 
" his shop and conduct the business of it in his absence, 
" if such agency or authority be proved, whatever she may 
** say, as to dealing between her husband and third persons, 
" may be admitted in evidence against him."® But, as was 
said in another case by Alderson B,^ " a wife cannot bind 
" her husband by admissions unless *' they fall within the 
" scope of the authority which she may reasonably be 
" presumed to have derived from him."^® 

It has been held in cases arising out of contracts which 
are from their nature usually transacted by women, that 
the admission of a wife might bind her husband. So 
where an action was brought to recover the price of a girFs 



* Robinson v. Robinson, i Sw. & T. 
393> 394 ; f^iiliams v. Williams, L. 
R. I P. & M. 29. 

* Le Marchant v. Le Marchant, 45 
L. J. P. D. & A. 43. 

8 P^r J. 0.,iV V. N , 3 Sw. 

& T. at p. 238. 

* Denny, White, 7 T. R. 112. 

' Hallv, Hill, 2 Stra. 1094; Alban 
and others v. Pritchett, 6 T. R. 680. 



^ Chapter on Contracts. 

' McGeorge v. Egan, 7 Sc. 112. 

8 8 Moo. 18 ; I Bing. 199. 

' Anderson v. Sanderson, 2 Stark. 
204 ; vide etiam Emerson v. Blonden, 
I Esp. 142 ; Plimner v. Sells, 3 Nev. 
& M. 422. 

10 Meredith v. Footner, il M. & W. 
204 ; sed vide Wharton v. Wright, i 
C. & K. 585. 
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wedding garments chosen by her mother,^ or where a 
father was sued for money due to a person for wet nursing 
his child,2 the husband was held to be bound by the 
admission of his wife. 

It appears that a feme covert is, equally with one who is 
sole, bound by and estopped from denying statements made 
by her in a deed.^ 

The Act which provides for the acknowledgment of femes 
covert enacts that a copy of the certificate of an acknow- 
ledgment by a married woman, if made by the officer of the 
Court having charge of such certificates, is evidence of the 
acknowledgment.^ 

In criminal cases where a feme covert is an important Becogniz- 
witness and refuses to appear at the trial, inasmuch as *"*^*^' 
she can not enter into recognizances,^ the justices may 
commit her, unless her husband or some one else enters into 
such recognizances for her appearance.^ 

When a feme covert is subpoenaed to appear as a witness 
the money for her expenses should, according to an eminent 
text-writer,^ be tendered or paid to her, and not to her 
husband. 

There are certain presumptions of law which affect women, Domicile. 
and women only. For example, the domicile of a wife is 
primd facie that of her husband.® 

Again, there is a most important legal presumption which Past age of 
refers to her capacity for future child-bearing. fng.**'^*"*"^" 

Where funds which are in Court are settled upon a woman 
absolutely in the event of her having no children the Court 
will, upon her attaining a certain age, presume that she will 
have no such children, and will order the funds to be paid 
out of Court to her accordingly. The age at which it is 
necessary for her to attain before the Court will assume her 
to be past child-bearing is not an arbitrary one, but varies 
at the discretion of the Court with the facts of each 
particular case. 

Lord Coke says that in his time a woman had issue after 
having attained over sixty years of age.^ The following are 
instances of the varying ages at which the Court has acted 



^ Williams v. yohnson^ i Stra. 504. 

* Anon, I Stra. 527. 

' Jones V. Frosty L. R. 7 Ch. at p. 
776. 

* 3 & 4 Wm. IV. c. 78, s. 88. 

^ It is submitted that even in future 
it will not be held that a feme covert, 



possessed of separate property, can 
enter into a recognizance. 

® Bennet v. Watson^ 3 M. & Sel. I. 

■^ Taylor, p. 1044. 

^ Dolphin V. Robins^ 7 H. of J-r. Cas. 
at p. 416. 

9 Co. Lit. 40 b. 
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upon the presumption of a woman being past child-bearing : 
at the age of sixty-nine ;^ of sixty-eight ;^ of sixty-six f of 
sixty-five ;* of sixty-four ;•"* of sixty-three f of fifty-nine ;'' 
of fifty-seven f of fifty-six f and of fifty-five.^® 

There is a case in which, where a woman who had been 
married twenty-six years, and had had no children, the 
Court presumed that she would have no children by her 
then husband, although she had attained fifty years of age,^^ 
but, as a rule, the Court will not admit this presumption until 
the lady is at least in her fifty-fourth year.^^ It was said by 
Wood V.C. (afterwards Lord Hatherley) that "the settled 
" rule of the Court is that no woman below the age of fifty 
" should be treated beyond the possibility of bearing a 
" child/'i3 

It is provided by the Married Women's Property Act, 
1882, that every contract entered into by a feme covert shall 
be deemed to be a contract entered into by her with respect 
to and to bind her separate property, unless the contrary be 
shown.^^ 

There is also in some cases a presumption that where a 
feme covert commits certain crimes, she does so by reason 
of her husband's coercion.^^ 



^ Leng V. Hodges^ Jac. 585. 

* Miles V. Knight i 12 Jur. 666 ; 
observe error in head-note to this case. 

' Brown v. Pringle, 4 Ha. 124. 

* Hamilton v. Brickwood^ 5 L. J. 
N. S. Ch. 144 ; Dodd v. Wake^ $ De 
G. & S. 226. 

* Mackenzie^ .King^\*j L.J. Ch. 448, 

* Brandon v. Woodthorpe^ 10 Beav. 

"* Davis V. Bush^ 8 Jur. 1 1 14, notis ; 
Jn re Commissioners of Wide Streets, 7 
Ir. £q. Rep. 484. 

® Kennedy v. Sedgwick , 3 K. & J. 
540 ; Edwards v. Ttuk^ 23 Beav. 260. 



® Lyddon v. Ellison, 19 Beav. 565. 

^^ Eraser v. Eraserf'\?jc, 586, notis, 

" In re Millner^s Estate, L. R. 14 
Eq. 245. 

^* Haynes v. Haynes, 35 L. J. Ch. 
303; In re Widdow's Trusts, L. R. 
1 1 Eq. 408 ; lorty v. Reay, Dart. V. 
& P. 5th ed. 345 ; In re OverhilVs 
Trusts, 17 Jur. 342 ; Price v.Boustead, 
8 L. T. N. S. 565 ; see also Vidler 
V. Parrott, 12 W. R. 976. 

^' Groves v. Groves, 12 W. R. 45. 

^* 45 & 46 Vict. c. 75, sec. I, sub- 
sec. 3 ; see chapter on Contracts. 

^* vide chapter Crimes. 
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PROPERTY. 

Before the important alterations effected in the law by 
the recent Married Women's Property Act, in respect of 
the rights of a feme covert to separate property, are conT 
sidered, it may be advisable to glance at her position at 
Common Law in regard to property belonging to her. 

Although her position at Common Law in this respect 
will, in a few years' time, be of but little practical im- 
portance, there can not fail to be various questions arising 
for some time to come which will have to be decided by 
reference to the law existing previously to January ist, 
1883, the date of the commencement of the new Act. 

The subject matter of this chapter may be treated of 
under the following heads : — 

1. The Position of a Feme Covert at Common Law in 
regard to holdings acquiring^ and disposing of Property^ 
including Paraphernalia and Pin Money, 

2. The nature of Separate Estate^ and the manner in which 
it may be created. 

3. The nature of the Restraint upon Anticipation which 
frequently accompanies Separate Estate, 

4. The interest of the Husband^ after the death of his 
Wife, in her Real and Personal Property, 

5. The interest the Wife obtains in the Real and Personal 
property of her Husband, 



I. TJie Position of a Feme Covert at Common Law in 
regard to holding, acquiring ^ and disposing of Property^ 
including Parap/ternalia and Pin Money, 

This is clearly explained by a well-known legal writer 
in the following terms : — 

** From the time of the intermarriage the law looks upon Husband 
" the husband and wife but as one person ; and therefore oUe^j/2>n at 
" allows of but one will between them, which is placed in ^^^^^ 
" the husband, as the fittest and ablest to provide for and 
** govern the family ; and, for this reason, the law gives the 



70 POSITION IN LAW OF WOMEN. 

" husband an absolute power of disposing of her personal 
*' property, no act of hers being of any force to effect or 
** transfer that which by the intermarriage she has resigned 
" to him ; but the freehold and inheritance of the wife is 
** subject to other rules and regulations. The husband, by 
** the marriage, does not become absolute proprietor of the 
" inheritance, but as governor of the family, is so far 
" master of it as to receive the profits of it during her life, 
** but hath no power to make an absolute sale of it without 
** her consent. If a man marries a woman seised in fee, he 
** gains a freehold in right of his wife."^ 

Where a feme covert is during the coverture possessed of 
real property, her husband and she are seised in their 
demesne as of fee in her right '^ and where there is a 
devise to husband and wife they take by entireties.^ 
Real pro- The husband has power to transfer the whole estate of 
atSmmon* his wifc, subject to her or her heirs asserting their right at 
Law. ^j^g ter^iination of the coverture. And this right of the wife, 

or her heirs, subject to his estate for the curtesey (should it 
exist), can not be defeated unless she joins in the con- 
veyance,^ for in order to bind a feme covert by the alienation 
of her freeholds there must have been a fine or recovery 
suffered by her.^ 

It follows that the wife during coverture had, as regards 
her property (unless it was settled to her separate use),^ no 
disposing power, although she had a disposing mind, as she 
was regarded as being so much under the coercion of her 
husband as to be unable to exercise any such power ;^ and 
she was totally incapable of disposing of any real estate 
(unless so settled)® by will (not being an exercise of a 
power of appointment), even although her husband might 
have given his consent. It was, therefore, formerly always 
necessary that a husband should join in conveyances of 
his wife's freehold property. And this was so, even though 
the conveyance were to himself^ 

By the Act for the Abolition of Fines and Recoveries'^ 
it was provided that a feme covert might by deed, duly 
acknowledged in the manner prescribed by that Act, dispose 



^ Bac. Ab. tit. Baron and Feme (C). 

* Took V. Glascock^ I Saund. at 253 ; 
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of real estate as fully as she could do if she were a feme 
sole, provided her husband concurred in the deed. The 
formalities necessary to make such acknowledgment valid 
have been recently considerably modified by the Con- 
veyancing Act, 1882.^ 

Owing to the before-mentioned doctrine of Common 
Law that the husband and wife are one person,^ they were 
formerly unable to convey to each other without the 
intervention of a trustee and the assistance afforded by the 
Statute of Uses. 

Now, however, it is enacted by the Conveyancing Act, 
1 88 1,* that "Freehold land, or a thing in action, may be 
" conveyed by a person to himself jointly with another 
" person ; and may, in like manner, be conveyed by a 
" husband to his wife, and by a wife to her husband, alone 
" or jointly with another person."* 

As regards copyholds, it has been said that a custom CopyhoUs. 
permitting a feme covert to devise lands of such tenure is 
bad ;^ and formerly if a feme sole seised of copyholds, 
having surrendered them to the uses of her will, married 
and subsequently made a will, in which she disposed of 
these copyholds, they would not have passed by the will, 
as the surrender would have been rendered void, or at least 
suspended, by her subsequent marriage.^ 

The Act for the Abolition of Fines and Recoveries^ did 
not extend to copyholds in cases where the objects to be 
effected by clause JJ (viz., of enabling a feme covert, with 
her husband's concurrence, to dispose of her real property) 
could before the passing of that Act have been effected 
by her, with her husband^s concurrence, by surrender to 
the lord. 

Independently of the Act, it appears that a surrender by 
husband and wife of the wife's copyholds, she being privately 
examined by the lord or steward of the manor, may be 
good by the custom, or a deputy steward may be appointed 
to take the surrender and examine the feme covert.® 

Except, therefore, in manors (if any) where there is no 
custom to this effect, an acknowledgment was not neces- 
sary to enable a feme covert to dispose of her copyholds. 

There might have been a custom in a manor enabling a 
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feme covert to surrender her copyholds with the consent of 
her husband,^ but a custom giving her this power without 
his concurrence was bad.^ 

A husband might always have surrendered copyholds to 
the use of the wife, or the wife (where the custom authorized 
her to surrender) to the use of her husband ; for the con- 
veyance was through the intervention of the lord, who 
admitted the feme to it :^ but the lord of a manor could not 
formerly have demised lands within the manor to his wife 
to hold by copy of Court roll without the intervention of 
a trustee.* 

As regards that species of property belonging to a feme 
covert which falls under the denomination of choses in 
action, the husband had formerly a qualified property in 
them. 

It may be convenient to explain here the meaning 
Chose in of a chosc in action. A thing, or chose in action, is a 
right to be asserted by an action at law,^ which right may 
arise from any debt, duty, or wrong,^ as where a man has 
not the enjoyment, actual or constructive, of the thing in 
question, but merely a right to recover it by an action 
at law ; a chose in action then is a thing rather in potentia 
than in esse? 

There existed formerly considerable doubts as to what 
did fall into the category of choses in action. The 
law on this subject was carefully reviewed and discussed 
in the case of Fleet v. Perrins^ where it was decided that 
where money is paid to A for or on account of B, B's 
right to sue for such money is a chose in action. The 
following examples may be useful as showing the various 
varieties of choses in action. The right of a person who 
holds stock to sue the Company if they do not pay the 
dividends due thereon,^ or to sue for any form of interest 
due and unpaid ^^ is a chose in action ; so also is a promis- 
sory note,^^ but not terms for years or other chattels real.^^ 
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If, previously to the Married Women's Property Act, 
1882, a feme sole was entitled to choses in action, and she 
subsequently contracted a marriage, then her husband was 
not entitled to such choses in action, unless he and his 
wife recovered them.^ But an eminent text- writer has 
said, *' if obligation is made to a feme sole and she takes 
" Baron, and the Baron releases all actions, and dies, the 
" feme shall be barred ; and if he does not release, and dies, 
" the feme shall have action, and not the executor of the 
** Baron."^ And it was the same if the choses in action 
accrued to the wife subsequently to her marriage.* So, if 
a sum of money had been paid to trustees for the benefit 
of a feme covert, and the husband died without having 
exercised any rights over this sum, it would, upon his 
death, have survived to his widow, and not have gone to 
his executors.^ The right then of a feme covert, if she 
sur\aved her husband, to the choses in action which were 
hers before her marriage, depended upon whether her hus- 
band had reduced them into possession during the coverture 
or not.^ 

Where the husband had done what would have amounted Reduction 
to a reduction into possession subsequently to a decree Sin^^**^" 
nisi for dissolution of the marriage, but previously to the 
decree being made absolute, it was held that, although the 
decree did not for general purposes affect the status of 
the feme covert until it was made absolute, nevertheless 
when it was made absolute, it related back to the date of 
the decree nisi, and so the reduction by the husband of the 
chose in action had no effect, as it did not take place 
during coverture.® 

Lord Denman has said that, " What in each case shall 
" amount to a reducing into possession is a question of 
" nicety and difficulty ;"^ but from the numerous cases 
which have been decided since then, it seems tolerably clear 
that the rule for deciding what amounts to a reduction 
into possession depends upon the answer to the following 
question ; Has the husband done anything to change the 
nature of the chose in the action } In illustration of this 



1 Co. Lit. 351 b. 
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rule the following cases may be referred to where it has 
been held that no reduction into possession by a husband of 
a chose in action belonging to his wife took place. Where 
the chose in action was not reduced into possession 
either by the husband or the assignees during the coverture* 
(this appears at one time not to have been the law,^ but that 
it was so afterwards is shown by a long line of cases above 
cited). 

Where a husband merely held a promissory note payable 
to his wife f where there was a payment of interest to a 
husband for money due to his wife ;* where an adminis- 
trator transferred stock into the name of the wife,^ or into 
the names of husband and wife f where a sum of money 
was transferred into their joint names f where a husband 
contracted to sell his wife's right to a share in a certain 
fund f where a legacy was due to a feme covert, and the 
testator's representative, by the direction of the husband, 
appropriated a particular part of the estate to answer the 
legacy, and in the meantime pays the husband's interest 
thereon f where a feme covert was entitled to a legacy, 
and her husband being indebted to her testator's estate, 
they both agreed to set off the debt of the husband against 
the legacy due to the feme, even though they had both 
signed receipts for the legacy ;^^ where a bankrupt owed 
money to a feme covert, and her husband proved for the 
debt, but died previously to distribution of the estate.^^ 
The fact that the whole of a man's property passed upon 
his bankruptcy to his assignees was not such a constructive 
reduction into possession as to vest his wife's choses in 
action in the assignees as against her surviving, or even 
to give them a right to sue for the recovery of them ;^^ but 
contra where the wife predeceased her husband.*^ A chose, 
in action belonging to the wife could not be said to be 
reduced into possession unless there had been a time when 



^ Hutchings v. Smithy 9 Sim. 137 ; 
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the husband could have asserted his right to the amount by 
an action for money had and received to his own use.^ 
Payment to a husband of part of a sum due to his wife 
did not amount to a reduction into possession of more 
of such sum so due than was absolutely paid over to 
him .2 

It has been said " that the directing or consenting 
" to an investment consistent with the wife's equities 
" can not be considered as an act destroying such equities 
" by being a reduction into possession,"* and, in that case, 
where a sum of money was bequeated to a feme covert, 
and the executors of the will invested it in certain securi- 
ties and in the names of certain trustees by the direc- 
tion of her husband, it was held that this direction on 
the part of the husband was not a sufficient reducing of 
the fund into his possession as to deprive the wife, in the 
event of her surviving her husband, and to vest it in his 
creditors. 

If a husband succeeded in absolutely receiving choses 
in action due to his wife,* or if possession were acquired 
by the husband's agent under a power of attorney given 
by him, that would have been a sufficient reduction into 
possession to entitle the husband absolutely thereto.* And 
it has been held that the husband effected a reduction into 
possession where, although he never actually received the 
chose in action, he changed the nature of the trusts upon 
which a fund was settled^ or the nature of the security^ or 
where (the husband being a lunatic) a fund due to a wife 
was paid into Court to the credit of the lunacy on the ground 
that the Lord Chancellor^ acting for the lunatic, had, by 
exercising dominion and control over it, reduced it into 
possession for his benefit.^ On the other hand, the husband 
might possibly have received the choses in action of his wife 
without having in any way altered the nature thereof, 
and therefore without having effected a reduction into 
possession, as, for instance, where he held as trustee a fund 
settled to his wife's separate use upon the same trusts as it 
was already settled upon.^ Where a man sued alone for a 
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chose in action due to his wife, and obtained judgment, but 
died before execution, then the judgment would have 
survived to his executors, as the mere fact of his having 
sued in his own name alone was such a disagreement with 
his wife's interests as to have amounted to a reduction into 
possession,^ but should he have joined his wife with him 
and then have died before judgment, and she have 
continued the action alone, the judgment, if recovered, 
would have been hers,^ and even if he had so joined 
her, and obtained judgment before his decease, but died 
before execution was levied, then it would also have 
survived to his wife.^ An order that costs should be 
paid to a husband and wife would have survived to the 
wife also,* but where a feme covert sued another woman 
in the Ecclesiastical Courts without having joined her 
husband, and obtained costs against her, it was held that 
the husband had no power to release them.^ 

A joint decree in a Chancery suit (now called a judgment 
in an action in the Chancery Division) did not affect a 
feme covert's right by survivorship,® unless it was decreed 
that the property in litigation was to belong to the husband 
only,''^ or until the order made by the decree had been acted 
upon,^ or the money had been ordered to be paid to the 
husband and thus divested from the wife.^ 

The mere fact of an award having been obtained does not 
change the property in the subject matter of the award,^^ as 
it stands more on the footing of a decree than a judgment ; 
and so, if an award had been made to a husband alone of a 
chose in action due to his wife, his representatives, after his 
death, would not, it is submitted, have been entitled to such 
chose in action, unless the husband had succeeded during 
his lifetime in enforcing the award. 

If a husband assigned a reversionary chose in action to 
which his wife was entitled, he only put the assignee in the 
same position as himself, and, therefore, if he died before the 



^ Garforth v. Bradley, 2 Ves. Sen. 
679 ; Pierce v. Thomely, 2 Sim. per 
V.C. 177. 

^ V. Harrison, 12 Mod. 346. 

' Bonds, Simmons, 3 Atk. 21. 

* Coppin V. , 2 P. Wm. 496 ; 

Tile V. Bartlett, Hanm. 104. 

° Chamberlain v. Hewson^ Salk. 
116. 

^ Nanney v. Martin, Eq. Ab. 68 
L. I. 



' Packer v. Wyndham, Pre. Ch. 
412 ; Bottd V. Simmons, 3 Atk. 
20. 

8 Murray v. Ld. Elibank, 10 Ves. 
at p. 91 ; Macaulay v. Phillips, 4 
Ves. 15. 

* Hey gate v. Annesley, 3 Bro. C. C. 
362. 

^^ Hunter v. Pice, 15 East 100 
Thorpe v. Eyre, 1 A. & E. 926. 



PROPERTY. 



77 



reversion fell in, then such chose in action passed upon his 
decease to his wife by survivorship '} and this, it appears, 
would have been the case even if his wife had consented 
to such an assignment,^ or joined in it,^ and it was the same 
where the husband had released such a reversionary chose 
in action,* The wife could not destroy the protection 
afforded to her by the fact of the chose in action being in 
reversion, by obtaining from all the other reversioners an 
assignment of their interests, by which means, if the Court 
would have sanctioned such a proceeding, it would imme- 
diately have passed into her possession, and so into the 
power of her husband.^ 

It was decided in the case of Stiffe v. Everitt^ where 
the interest of a fund was settled on a feme covert for life, 
without power of anticipation, that the husband could not 
make a title to such of the dividends of the fund as might 
accrue after his own decease and during the life of his wife 
surviving him. This decision was followed by Turner V,C. 
in the case of Harley v. Hurley^ where he said that, 
** although a doubt as to the correctness of Stiffe v. Everitt 
" had been expressed, it had never beop overruled, and that 
" therefore he felt bound to follow it."^ 

It is true that V.C. Sir L. Sltadwell expressed a contrary 
opinion in the case of Hore v. Becker^ where he said : ** If a 
" man give a bond or promissory note to secure an annuity 
" to a single woman and she afterwards marries, her husband 
** may release the bond or note, and if he releases the 
" security, there is an end of the annuity " f but this decision 
does not seem to have been followed since, and, in a recent 
case,^ the M.R. of Ireland said : '* Stiffen, Everitt and Harley v, 
'* //irWlf;/ are authorities that an assignment of such an annuity 
*' would only bind during the husband's life, and would not 
** bind the wife surviving. Hore v: Becker appears to me 
*^ only to decide that where an annuity to a wife is secured 
**by a bond, the bond maybe released by the husband. 
" That case was decided by Sir L, Sltadwell^ whose views 
" of the powers of disposition over the reversionary property 
" of married women were less strict than those established 
" by more recent cases.*' 
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The law, therefore, as laid down by Mr. Bright in his valu- 
able book,^ and in the cases of Doswell v. Earle^ Hall v. 
Hugonin^ Creed y. Perry ^ Bishop v. Colebrook^ and Lachton 
V. Adams, ^ may be considered to have been overruled. 

The rule, as appearing from the case of Stiffe v. EverittJ 
and those other cases, viz., that a husband was unable to 
make a valid assignment of his wife's reversionary choses in 
action, did not apply to the case of an annuity payable to a 
feme covert and charged upon real estate,® nor yet to the 
case of a feme covert's reversionary interest in a term of 
years,® these being chattels real, and not choses in action.^® 
Maiin's Act. By virtue of 20 & 21 Vict. c. 57, commonly called Maliris 
Act, every feme covert could, with the concurrence of her 
husband, by deed dispose of every future or reversionary 
interest, whether vested or contingent, to which she, or her 
husband in her right, was entitled, in any personal estate 
coming to her by any instrument, except her marriage settle- 
ment, made after 31st Dec, 1857 ; she could also release or 
extinguish any power in regard to any such personal estate, 
and also release and extinguish her equity to a settlement 
out of her personal estate in possession under any such 
instrument as aforesaid. But every such disposition had to 
be separately acknowledged by her, and nothing contained 
in this Act was to extend to any reversionary interest to 
which she might have become entitled under any instru- 
ment by which she should have been restrained from 
alienating or effecting the same. 

Although it has been stated in this chapter that at Common 
Law a husband has a right to such choses in action of his 
wife as he succeeds in reducing into possession during the 
coverture, it must not be overlooked that if, in order to 
obtain possession of such choses in action, he was obliged to 
Equity to a havc rccoursc to a Court of Equity, that court, acting upon 
settlement, ^j^^ principle that " he who seeks equity must do equity," 
would have insisted on his settling a certain portion at 
least of the funds so recovered upon his wife^^ ; and this 
was called the wife's equity to a settlement. 

Inasmuch as the whole of the doctrine of the wife's 



1 I Blight's H. & W. pp 

57-60. 

* 12 Ves. 473. 
^ 14 Sim. 595. 

* Ibid. 592. 



"^ Ante p. 77. 

^ Major V, Lausley^ 2 R. & M. 355. 
9 Donne v. hart, ibid, 360 ; Packer 
V. Wyndham, Pre. Chy. 419. 
*o Ante^. 72. 



* 16 ibid, 39. " Jacobson v. Williams^ I P. Wm. 

8 5 L. J. N. S. Ch. 382. 382. 



PROPERTY. 



19 



equity to a settlement is, indirectly, abolished by the 
effect of the recent Married Women's Property Act/ it is 
not considered advisable to treat of the subject here, the 
reader requiring information upon this point is referred 
to the cases of Lady Elibank v. Montolieu and Murray v. 
Lord Elibank? where it is fully discussed. 

There is a species of property called " Paraphernalia,'* in 
which both the husband and wife have an interest. 

The term " paraphernalia " is a comprehensive term, and Paraphcr- 
includes the ornaments of a wife suitable to her rank and °*"** 
degree.* It means, in the first instance, something over 
and above her rank,* and is said to be derived from the 
Greek words 7ra/)a=» above, and <^€pn;=dower. What does 
amount to paraphernalia depended to a great extent upon 
the position in life of herself and her husband, as " para- 
** phernalia ought to be allowed to a widow having regard 
" to her degree"^ 

Articles expressly given by the husband to his wife for 
the purpose of being worn as ornaments of her person, 
would fall into the category of her paraphernalia.® 

In Normandy, the wife was entitled to her bed, her 
linen, and perhaps some of the household furniture as 
paraphernalia, and one writer says that the law was the 
same in England.^ It has been said that paraphernalia 
was confined to the personal ornaments of the wife f but 
a writer of considerable authority says she is entitled to 
"her bed, her copher, her chains, borders, and jewels,"® 
and it has been decided that she was entitled to her 
chamber plate and the furniture of her chamber, besides 
her jewels.^® In order to constitute jewels paraphernalia, it 
would seem to be necessary to show that they had been worn 
by the wife ;" not necessarily at all times, but upon great 
occasions ;^^ this rule did not appear to extend to any other 
variety of paraphernalia than jewels,** and the mere fact of 
a wife wearing her husband's jewels is not alone enough 
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to constitute them her paraphernah'a^ It appears that 
articles of the nature of paraphernalia given to a wife by- 
some person other than her husband would be regarded by 
the Court not as paraphernalia, but as separate estate.^ 

A husband can not alienate his wife's paraphernalia by 
will,^ and upon his death the property would immediately 
vest in her,* but he has an absolute power of disposing of 
it during his lifetime.^ The mere fact of the husband 
having pledged his wife's paraphernalia, will not, if he 
leave sufficient estate behind him to redeem the pledge 
and pay his debts, defeat her rlght.^ 

The wife, unlike her husband, can not dispose of 
paraphernalia during their joint livesJ 

If a husband bequeath his wife's paraphernalia to some 
third person, she is put to her election as against any 
interest which he had given her by will,^ but this election 
must be exercised during her lifetime.® Where the wife in 
her marriage settlement had agreed to take no interest in 
her husband's personal property, except any which he 
might leave her, she was held to be barred of all claim to 
paraphernalia upon his decease,^^ 

A widow is not entitled to paraphernalia as against her 
husband's creditors,^^ although, at one period, it seems to 
have been thought that she would have been entitled to 
her "convenient" but not "excessive" apparel.^^ The 
widow, in respect of her paraphernalia, will be preferred to 
legatees, who take only from the bounty of the testator,^^ 
and so she is allowed to marshal assets in all cases where 
a general legatee would have been entitled to do so ;^* 
and also, it would seem, against specific legatees^^ and 
devisees.^* 



* Calmadyv . Calmady, 1 1 Vin. Ab. 1 2 1 , 
i8i ; yervoisew,yervoise, 17 Beav.566. 

^ Graham v. Lord Londondgny^ 3 
Atk. 393. 

^ Seymore v. Tresilian, 3 Atk. 358 ; 
Wilcox V. Gore J 11 Vin. Ab. 180, 19 ; 
Tipping V. Tipping, I P. Wm. 729 ; 
No^they y. Northey, 2 Atk. 77, sed 
contra, Lord Hastings v. Douglc^, Cro. 
Car. 344. 

* Lord Hastings v. Douglas. 

* Seymore v. Iresiliany 3 Atk. 358. 
® Graham v. Lord Londonderry, 

3 Atk. 395. 

' Lord Hastings v. Douglas, Cro. 
Car. 344. 

8 Churchill v. Small, 2 Ld. Keyn, 
part II. p. 6. 



® Clarges v. Earl of Albemarle, 2 
Vem. 245. 

^^ Reidy, Snell, 2 Atk. 642 ; Chomley 
V. Chomley, 2 Vem. 82. 

" Wiilson V. Pack, Pre. Gh. 7 297 ; 
Ridout V. Earl of Plymouth, 2 Atk. 
104 ; Lady Townshend v. Windham, 
2 Ves. Sen. 6; Lady TyrelPs case. 
Free. 304. 

^* Brook's Ab. tit. Executors 19. 

^^ Tipping w. Tipping,! P. W. 729; 
Snelson v. Corbet, 3 Atk. 369. 

1* Tipping V. Tipping, 1 P. W. 
730 ; Boy ton v. Parkhurst, i B. C. C. 

576. 

^* Lord Townshend v. Windham, 
2 Ves. Sen. 6, foot-note. 

^6Wm. Real Assets, 118. 



PROPERTY. 8 1 

A feme covert may have another species of property, 
somewhat analogous to that which has just been con- 
sidered, viz.. Pin Money. 

It is not easy, exactly, to define what pin money is. Pm money. 
Lord Bfoughanty when Chancellor, in deciding the case of 
Howard v. Digby^ in which he thoroughly explained the 
law on this point, said : "You can not get a definition of 
pin money from the books, upon which you can rely. 

* You can not trace the line which divides it from the 
' separate property of the wife with any distinctness, or 

* in a way on which you can depend : and as to 
' authority, there is nothing either of decisions, or dicta 
' of text writers, or obiter dicta of judges, that furnishes 
■'a clear steady light on the subject, the cases running 
' from pin money into separate estate, and from separate 
' estate into pin money."* ....** Pin money is not 
' a gift from the husband to the wife out and out. It 

* is not to be considered like money set apart for her sole 
' and separate use of the wife during coverture, excluding 
' the jus maritiy but it is a sum set apart for a specific 
' purpose — pin money means that which goes to deck or 
' attire the person of the wife,* and, as I should say upon a 
^somewhat larger construction, to pay her ordinary 

* personal expenses."* . . ; . " It is not meant for the 
' sustentation of the wife, but for her dress and ornament 

* in a station suitable to the degree of the husband,"^ 
and the Lord Chancellor intimated that the husband might 
withhold the pin money if his wife did not attire herself in 
a way becoming her position,® 

This being the nature of pin money, it can not, should 
it fall in arrear, be recovered by the wife's representatives.^ 
The Lord Cliancellor explained the reason for this rule 
thus : " It is an error to suppose that the sole reason of the 
" Court refusing to make the husband account for arrears 
" is because of supposed satisfaction, or acquiescence ; it is 
" because the money is meant to dress the wife so as to 
" keep up the dignity of the husband, and not for the mere 
" accumulation of the fund."® 

If the pin money is in arrear at the death of the husband, 
then his widow is only entitled to 12 months' arrears,® 



» 8 Bli. N. S. 224 ; S. C. 2 CI. & 
F. 624. 

2 Ibid, 259. 

^ Vide etiam Jodrell v. Jodrell, 9 
Beav. at p. 54. 



* Ibid, 261. 

« Ibid, 268. 

' Ibid. 245, 251, 261. 

® Ibid. 249. 

® Lord Townshend v. Windham^ 2 



* 8 Bli. N, S. 246. Ves. S. 6 ; Offleyy. Offley, Pre. Ch. 26. 

6 
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although there is a case where all the arrears, which were 
for a year and three quarters, were allowed her ;^ and there 
is also a dictum of Lord Hardwick?' to the effect that, where 
the husband and wife lived apart, a decree would be made 
for all the arrears. But it is submitted that this, since the 
decision in Howard v. Digby^ has not been law.^ It has 
been decided that the widow would have been entitled to 
all arrears of pin money where she had frequently applied 
to her husband during his lifetime, and he had promised 
that she should be paid,^ but the authority of this case 
appears to be doubtful since the decision in Howard \. 
Digby? It would seem that where the husband has pro- 
vided his wife with clothes and such other necessaries, 
that that would be a bar against her claim to pin money .^ 



2. The nature of Separate Estate^ and tlie manner in 

which it may be created. 

The hardship inflicted by the Common Law upon femes 
covert in not permitting them to enjoy their own property, 
has long since been somewhat ameliorated by the doctrines 
of the Equity Courts, where for over 1 50 years they have 
been considered capable of. possessing property to their 
own use7 
Separate Until the decision of Lord Westbury^ in the case of 

SS'of. ^"^* Gilbert v. Lewis^ there was considerable doubt as to what 
words were sufficient to create a separate estate in a feme 
covert. It is true it had been said " that the husband is 
" not to be excluded except by words which leave no doubt 
** of the intention" f and again, " the cases require very 
" distinct and unequivocal expressions to create a separate 
** interest in the wife."^® But it was not until the case above 
mentioned that it was laid down definitely that the word 
" sole" has no technical meaning, and was not enough with- 
out assistance from the context to create a separate estate. 



^ Countess of Warwick v. Edwards, 
I Eq, Ab. 140. 

* Aston V. Aston, i Ves. S. 267, 
' Howard v. Digby, ante p. 81. 

* Ridout V. Lewis, I Atk. 269. 
' Howard y, Digby, ante p. 81. 

* Fowler v. Fowler, 3 P. W. 354 ; 
Thomas v. Bennet, 2 iHd, 341 ; Powel 

V . Hankey, ibid. 84. 



' TuUett V. Armstrong, i Beav. at 
21. 
I De G. J. & S. 46. 



8 



» Per Brougham L,C. Tyler v. 
Lake, 2 R. & M. at 189, et vide Wills 
V. Sayers, 4 Mad. 411; Lumb v. 
Milnes, ^Yes,S2i ; Dakinsv.Berisford, 

1 Ch. Cas. 194 ; Blacklow v. Lawes, 

2 Ha. 49. 

^^ Massey v. Parker, 2 M. & K. 18 . 
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This proposition has since frequently been followed/ and 
has been affirmed by the House of Lords.^ 

There were exceptions however to this rule, as in the case 
of a marriage settlement,* or where the donee was unmarried, 
and it appeared that the donor contemplated her marriage,* 
or perhaps where there was an appointment of trustees,* or 
where from the general context of the instrument it is clear 
that the word " sole " was meant to imply a separate estate in soie and 
the feme covert, it would acquire a technical meaning, but ^«p^^'«- 
in no case would it propria vigore be sufficient.^ 

The word " separate," however, independently of the con- 
text, conferred a separate estate.^ Lord Brougtiam has said : 
" It was clear that no particular form of words was necessary in 
" order to vest property in a married woman to her separate 
" use, that intention, although not expressed in terms, might 
"still be inferred from the nature of the provisoes annexed 
" to the gift, as where, for example, the direction was that 
** the property should be at the wife*s own disposal, or that 
" her receipts should be a good discharge ; circumstances 
" which raised a manifest implication that the marital right 
"was meant to be excluded."® 

The following expressions annexed to a gift are 
examples of what has been held to create a separate 
estate : " At her disposal ;*' ^ " for her own use and at 
" her own disposal ;"^® ** for her use and benefit ;"^* " her 
" sole use and benefit ;"^ " to receive the interest inde- 
" pendent of her husband;"^* "own use independent 
"of any other person;*'^* "for her sole use and dis- 
" posal ;"^* " own use and benefit notwithstanding present 
" or future coverture, and not to be subject or liable to the 
"debts, control or disposal of any future husband, etc.,"^* 



1 Re Tarsey's Trusts^ L. R. i Eq. 
561 ; Lewis v. Mathews^ 2 id. 177 ; 
Massey v. Hayes^ Ir. i Eq. 1 10 ; Hart- 
ford V. Ptnvery 2 ib. 204. 

* Massey v. Rowen^ L. R. 4 £. & Ir. 
App. 288; contra per Hall V.C, 
In re Amies W. N. 1880, p. 16. 

' ReTarse/s Trusts ^ supra ; ex parte 
Ray, I Mad. 199 ; Arthur v. Arthur, 
II Ir. Eq. Rep. 511. 

* Ex parte Killick, 3 M. D. & De 
G. 480. 

^ Adamson v. Armitage, 19 Yes. 
416 ; Gilbert v. Lewis, I De G. J. & 
S. 47; Massey v. Hayes, supra ?X pp. 
123, 124. 

^ Massey V. Rowen, supra. 



' Ibid; Hulme v. Tenant, i B. C. 
C. 16. 

8 Stanton v. Hall, 2 R. & M. 180. 

9 Kirk V. Paulin, 7 Vin. Ab. 95, 

43. 
10 Prichard v. Ames, i T. & R. 

222. 

" 7 Vin. Ab. supra. 

'^'^ Adamson v. Artnitage, Coop. C. 
C. 283, explained in Massey v. 
Rowen, L. R. 4 E & Ir. App. at p. 
295. 

^ Wa^staffv. Smith,^ Ves. 520. 

** Margetts v. Barringer, 7 Sim. 
482. 

** Bland y* Dawes, 17 Ch. D. 794. 

ic Glovers. Hall, 16 Sim. 568. 
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" for her livelihood; ''^ " for the support and maintenance of 
" my son's wife ;"^ " her receipt in writing shall be a sufficient 
" discharge.'*^ Also where bonds were to be given up to a 
feme covert "whenever she should demand the same;"* "she 
" shall enjoy and receive the issues and profits of, etc. ;"^ 
** the rents and profits she shall receive from the tenants 
" herself while she lives, whether married or single ;"® 
" her husband to have no control over the property left by 
" my will ;"^ " without comprehending her husband ;"® " to 
" pay into her proper hands ;"® " into her absolutely ;"^® *^ to 
" be laid out in what she shall think fit in remembrance of 
** me ;"*^ " solely and entirely for her own use and benefit.'*^^ 

Where funds were settled in hands of trustees at their 
discretion to pay the same to a feme covert for her support 
and maintenance, any sums so paid to her were considered 
to be for her separate use.^* A limitation to separate use, 
if in a will, "to such as are married," may have a future 
meaning, and take effect, like the instrument itself, from the 
date of the death of the testator.^* 

The following expressions annexed to a gift are 
examples of what has been held not to create a sepa- 
rate estate : " To pay an annuity to a wife and her 



" assigns ;"^^ ** upon trust to pay the interest to N 

" during her natural life ;"^^ " for own use and benefit ;"^'^ 
" into her own proper hands for her own use and 
" benefit ;"^® " to pay the interest to his wife for life, to be by 
** her applied for the maintenance of herself and such chil- 
" dren as he might leave ;"^^ "under her sole control ;"^® "to 

"A and her assigns for life, for her and their own 

" absolute use and benefit ;"^^ " the interest to be expended 
" by my wife as she may think fit and proper ."^^ 



^ Darley v. Darley^ 3 Atk. 399. 
The correctness of this report is ques- 
tioned, 3 B. C C. 383. 

' Capev, Cape, 2 Y. & C. Exch. 543. 

■ Lee V. Prieauxt 3 B. C. C. 381 ; 
In reMolyneux's Estate^ 6 Ir. Rep.Eq. 
414 ; Stanton v. Hallj 2 R. & M. i&) 
and Cooper v. Wells, 1 1 Jur. N. S. 923. 

* Dixon V. Olmins, 2 Cox 414. 

* Tyrrell V, Hope, 2 Atk. 561. 

« Goulder v. Camm, I De G. F. & 
J. 146. 

' Edwards v. Jmes, 14 W. R. 815. 

* Dawson v. Bourne, 16 Beav. 29. 

* Hartley v. Hurle, 5 Ves. 545. 

10 Shewell v. Dwarris, Johns. 1 72 
{vide facts of this case). 
" Atcherley v. Vernon, 10 Mod. 531, 



1' Inglefieldy, Coyland, 2 Coll. 247. 

** Austin V. Austin, 4 Ch. D. 233. 

1* In Bayliss's Trusts, 17 Sim. 178. 

^* Dakinsw.BerisfordACh* Cas. 194. 

^* Luinb V. Milnes, 

^■^ Wills V. Sayers, 4 Mad. 409 (but 
see facts of tlus case) ; Roberts v. 
Spicer, 5 Mad. 491 ; Kensington v. 
Dolland, 2 M. & K. 284 ; Beales v. 
Spencer, 2 Y. & C. C. 651. 

^® Tyler v. Lake, 4 Sim, 144 on 
App. 2 R. & My. 183; Blacklow v. 
Lawes, 2 Ha. 49. 

19 l^ardle v Claxton, 9 Sim. 524. 

"^ Massey s. Parker, 2 My. & K. 174. 

21 Rycroft v. Christy, 3 Bea. 238 ; 
Darcey v. Croft, 9 Ir. Ch. R. 19. 

^ Re Graham's Trusts, 20 W. R, 289. 
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A decree which by a mere blunder of words declared 
a married woman entitled to a separate estate is not quA 
such part of the decree binding.^ 

The mere fact of the income of a fund being bequeathed 
to a feme covert for her separate use was held not to pre- 
vent the operation of the rule that a bequest of all the 
income of a certain fund amounts to a bequest of the 
capital of such fund.^ 

Although even the Courts of Equity could not bestow Disposition 
upon a feme covert a power of disposition over her own covSt'of 
property similar to that enjoyed by men or by femes discovert, ^f^'® 
they have held, as has been seen,^ that property may be 
enjoyed by a feme covert separately from her husband, 
and that in such a case she has the same power of disposi- 
tion by deed or will over her equitable interest as she 
would have had had she been a feme sole, whether such 
separate property were real^ or personal.* This separate 
property might have been obtained by the feme covert by 
contract with her husband previously to marriage, or by 
gift from him or from any stranger subsequently to the 
marriage, and wholly independently of any previous con- 
tract with her husband.^ 

Although Lord Cowper L.C. seems to have considered 
that a feme could not have separate property if no trustees 
were interposed,^ it has now long since been settled that in 
such a case the husband would be held to be a trustee for 
his wife.® And, as will be seen,® it has recently been 
enacted that, in future, trustees are to be no longer necessary 
in order to enable femes covert to hold or acquire separate 
property.^® 

It was said by Lord Romilly M,R, that, in order to 
constitute a gift by the husband to the wife without the 
intervention of trustees, it was not necessary to make use 
of any technical words ; he need not say ** I hold the 
" property in trust for you," or " I hold the same for your 
*' separate use ;" any words which showed that the donor 



^ Moore v. Walter^ ii W. R. 713. 

2 Elton V. Shepha^d, i B. C. C. 
532 ; Rawlings v. Jennings, 13 Ves. 
45 ; Adamson v. Armitage, 19 ib. 
415 ; Humphrey v. Humphrey, i Sim. 
N.S. 536. 

^ Ante p. 82. 

* Taylor v. Mead, 4 De G. J. & S. 
603 ; Pride v. Bubb, L. R. 7 Ch. 64. 

* Pettiplaces. Gorges, 3 B. C. C 8. 



« Tullett V. Armstrong, i Beav. at 
pp. 21 & 22. 

' Harvey v. Harvey, i P. Wm. 
125 ; Burton v. Pierpoint, 2 ib. 79. 

8 Bennet v. Davis, 2 P. Wm. 316 ; 
Parker v. Brooke, 9 Ves. 583 ; Rich 
V Cockle, ib. 375 ; vide etiam David- 
son V. Atkinson, 5 T. R. 434* 

* Post p. 92. 

^^ 45 & 46 Vict. c. 75, s. I, subsec. i. 
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Copyholds. 



meant, at the time he spoke, to divest himself of all bene- 
ficial interest in the property, were sufficient for the purpose 
of creating the trust.* But this does not appear now to 
be law, as was explained by Jessel M.R, in the case of 
Richards v. Delbridge? where he said : " It is true he need 
** not use the words * I declare myself a trustee/ but he 
** must do something which is equivalent to it, and use 

^* expressions which have that meaning For a man 

" to make himself a trustee there must be an expression of 
" intention to become a trustee, whereas words of present 
" gift show an intention to give over property to another 
" and not to retain it in thedonor'spwn hands for any purpose 
" fiduciary or otherwise."^ And this is so where the donee 
is the wife of the donor.* 

It was necessary (and semble will be still) that there 
should be some proof of the donor's gift to his wife besides 
her uncorroborated testimony, for the Court can not act on 
the mere unsupported testimony of a claimant.* 

In a case where a feme covert had ceased to live with 
her husband, and where by a separation deed the husband 
had agreed that all the property of his wife should belong to 
her as her separate property, it was held that she having been 
admitted upon the rolls of the manor, could pass the copy- 
holds without her husband joining, and without any special 
custom for that purpose.^ 

Where a feme covert had an estate for her separate 
use held for her by trustees, if it was intended that she 
should have a disposing power over such estate, the instru- 
ment creating the separate estate would probably have 
contained a power for her appointment over such estate, 
and such a power of appointment was not taken away by 
section 8 of the Wills Act.^ 

Whether a power which is given to be exercised by a feme 
covert during coverture can be exercised by her during any 



^ Grant v. Grant , 34 Beav. 625. 
2 L. R. 18 Eq. II. 
' Vide eiiam Milroy v. Jjord^ 4 De 
G. F. & J. 264. 

* In re Breton^ s Estate, 17 Ch. D. 
416. 

* Grant v. Grant, 34 Beav. at 627 ; 
Mews V, Mews, 15 Beav. 529; Walter 
V. Hodge, 2 Swns. 92 ; but as to such 
evidence in some cases being sufficient, 
see Lovesay v. Smith, 1$ Ch. D. 655 ; 
Smith V. Iliffe, L. R. 20 Eq. 666 ; 
Cook V. Fearn, 27 W. R. 212 ; Hanley 



V. Pearson, 13 Ch. D. 545 ; Edwards 
V. Bingham, 28 W. R. 89 ; Cordeaux 
V. FuUerton, ibid, 326. 

^ Compton V. Collison, i H. Black. 
334 ; there is a doubt expressed by 
Mr. Eden, in a note at the end of 
this case, 2 B. C. C, 387, as to its 
accuracy. 

' I Vict. c. 26 ; Blomfield v. Eyre, 
5 C. B. 713 ; Bernard v. Minshuli, 
Johns. 297 ; Thomas v. Jones, 3 J. & 
H. 275; Willock V. Noble, L. R. 7 
H. of L. 580. 
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coverture, or only during the particular coverture which im- 
mediately succeeded its creation, depends upon all the cir- 
cumstances of the particular case.^ But where it is given to a 
feme when sole it can be exercised by her during a subsequent 
coverture,^ except in cases where the power is in special 
terms limited to her being sole.^ 

It has been held that a wife having a power of appoint- 
ment may exercise it in favour of her husband.* 

Although it has been doubted,^ a defective execution of a Appointment, 
power exercised by a feme covert would be aided^ if such 
defect be one of form, and not of substance,''^ but only in 
those cases where a defective execution would be aided if 
the donee were not a feme covert. It has been said : " There 
" is no doubt that the Court will aid the defective execution 
" of a power, although the donee of the power is a married 
" woman, but the Court in such cases must be satisfied that 
" the formalities which have been observed, are no more than 
'* matters of form, and that the donee has not, by their 
•* non-observance, been deprived of any of the protection 
" which a due exercise of the power would have afforded 
" her, and the Court looks with special jealousy on a 
" transaction in which the wife may have acted under the 
" influence of the husband."^ 

A defective execution of a power by a married woman to 
provide for payment of her husband's debts, as well of her 
own, has been aided f but, as a rule, a defective execution 
of a power by a feme covert will not be aided in favour of her 
husband, gii4 her husband,^® although it might be if he were 
in the* position of a purchaser.*^ In the converse case to this, 
viz., where a husband has made a defective execu- 
tion of a power, it would have been aided by the 



* Burnet v. Mann^ i Ves. S. 156; 
Horseman v. Abbey ^ i J. & W. 381 ; 
Morns v. Htmes^ 4 Ha. 599; Holli- 
day V. Overton, 14 Beav. 467; vide 
etiam judgment in Tulleit v. Arm- 
strong, I Beav. i. • 

* Peacock V. Monk, 2 Ves. S. 191. 

^ Lord Antrim v. Duke of Bucking- 
ham, I Ch. Cas. 17 ; S. C. 2 Free. 
168. 

* Daniel v. Ufilv, Latch at p. 44, 
« MarHn v. 'MitcheU, 2 J . 

424. 

« Pollard V. Greenvil, i Ch. Cas. 
10 ; Doe V. IVeiler, 7 T. R. 480 ; Stead 
V, Nelson^ 2 Beav. 245. 



W. 



■^ Hopkins V. Myall, 2 R. & M. 86 ; 
Anderson v. Dawson, 15 Ves. 532; 
Reid V. Thompson, 2 Ir. Ch. Bep. 26 ; 
Bradly v. Westcott, 13 Ves. 445 ; Garth 
V. Townsend, L. R. 7 Eq. 220. 

8 Thackwellw. Gardiner, 5 De G. & 
S. 65 ; vide etiam Reed v . Shergold, 10 
Ves. 370 ; Dowell v. Dew, i Y. & C. 
C. C. 355 ; Majorbanks v. Hovenden, 
6 Ir. Eq. 238. 

9 Wilkie V. Holme, 9 Mod. 165, I 
Dick. 165. 

10 Watt V. Watt, 3 Ves. 246 ; Moodre 
v.Reid, I Mad. 521 ; Hughes v. Pi^ells, 
9 Hare 769. 

" Sergeson v. Sealey, 2 Atk. 415. 
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Court in favour of the wife, as it was for a meritorious con- 
sideration.^ 

Where, previously to the marriage, it had been agreed by 
articles of agreement that reversionary interests in both 
real and personal property to which the intended wife was 
entitled, should enure to her sole and separate use, and 
should be disposed of as she should, by deed or will not- 
withstanding coverture, appoint, it has been held that her 
appointment was good, although there was no estate 
vested in trustees out of which the appointment by virtue 
of the power was to enure ;2 and where the legal estate 
was in her, and upon her decease passed to her heir at law, 
he was bound to convey the same to her devisees.^ 
Mortgage of It appcars to be convenient to treat here of the effect of 
wife's realty. ^ mortgage of thc wife's property for the benefit of her 
husband, although the subject hardly falls under the 
head of Separate Estate. A feme covert possessed of 
freeholds, of which her husband was seised Jure uxoris, 
joined with him in mortgaging it for his benefit, and 
there was in the indenture of mortgage no recital, nor 
was there any special circumstance from which it 
could have been concluded that the real intention was 
to make a new settlement of the estate ; it was said here 
hy Lord Eldon L,C. that the rule was, that where a hus- 
band was seised of the legal estate, namely,y;wr^ uxoris^ 
and the husband and wife joined in a mortgage of that 
estate, reserving the equity of redemption to the husband 
and his heirs, the husband had the equity of redemp- 
tion, as he had before the legal estate, namely, ywr^ u'xoris ;* 
as there was a resulting trust for the wife and her heirs,^ no 
alterations of the previous rights of the parties having 
been effected. 

It would appear, however, that it is not absolutely 
necessary that there should be any recital of the intention 
of the parties in order to change the wife's interest in the 
property, provided that such intention can be collected 



' Earl of Darlington v. Pulteney, 
I Cowp. at p. 267 ; Fothergill v. 
FothtrgUl, Free. C. C 256 ; Clifford 
V. Clifford^ 2 Vera. 380 ; Earl of 
Tyrconnely.Duke AncasteTf 2 Ves.Sen. 
5C»; Coventry v. Coventry^ 2 P. W. 
223 : Toilet V. Toilet^ ib, 489 ; Hervey 
V. Hervey, i Atk. 563. 

2 Wnghtv. Englefieldy Amb. 468, and 



Kcnyon, 2 T. R. 695 ; Dillon v. 
Grace, 2 Sh. & L. 463. 

* Rippon V. Dawding, Amb. 565 ; 
IVright V. Lord Cadogan. 

* Ruscombe v. Hare, 6 Dow. 20. 

* Jackson V. Inrus^ I BIL at p. 115 ; 
Cotton V. Cotton, 2 Chy. Rep. 72; 
Broad v. Broad, I Eq. Ca. Abr. 316, 
et nomine Brend v. Brend, 1 Vern. 



Wright w.Lord Cadogan, 2nd ed. 239, • 21 ^yvideetiam Rowel \. Walleye i Chy, 
on app. I B. P. C, 486, per Lord Rep. 116. 
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from the terms of the limitations.^ But in order to effect 
this change the intention must be clear^ and unequivocal.* 

It has been said that " It is not incumbent on the wife 
" to show that the money was borrowed for the benefit of 
" the husband, for the general rule is, that where a husband 
" borrows money on the security of his wife's estate, as the 
" money is under his power, it is supposed to come to his 
" use ; and this turns the proof on him to show the con- 
•* trary. The Court primd facie considers it as a pledge for 
" the husband's debts."* As to the evidence which would 
have been admitted in order to show whether the sum was 
raised for the benefit of the husband, see the case of 
Clinton v. Hooper!" 

There are a series of cases upon the question Whether in 
certain cases there was or was not sufficient evidence of the 
intention of the parties to vary their respective interests 
under existing limitations by means of a joint disposition } 

The cases may be divided into two classes, according to 
whether they decide there is or is not a sufficient evidence 
of intention, and these two classes are not always easy to 
reconcile, but it must be remembered that the question to 
be decided upon in each case is one more of fact than of 
law.® 

The following cases are examples of the former class. : 
Reeve v. Hicks J Fitzgerald v. Lord Fauconberge^ Heathers. 
(JNeil,^ and these of the latter class, Whitbread v. Smith}^ 
Corbettw, Barker}^ Woodw, IVood,^^ Clark v. Burgh^^ S tans- 
field V. Hallam^^ Cleaves v. Paine^^ and consider also 
Plowdm V. Hyde^^ Lord Hastings v. Astley?^ 

Where a husband and wife, who had a joint power of 
appointment over an estate, the ultimate limitations of 
which were in default of such appointment to the use of 
the husband and wife in moieties in fee, executed the power 
by way of mortgage to secure the husband's debt, it was 
held that the mortgage could not, with propriety, be 
described as a mortgage of the wife's estate, as from the 



* /'^rLordEldont.C, i Bli. 135. 

* Wood V. Wood, 7 Beav. 183. 

2 In re BettotCs Trust Estate, L. R. 
12 Eq. at p. 557. 

* Earl of Kinnoul v. Money, 3 
Swans at p. 208, notis. 

^ I Ves. 173 ; In re Betton's Trust 
Estates, L. R. 12 Eq. at 558. 

6 Whitbread V, Smith, 3 De G. M. 
& G. 738. 

'2 S. &S. 403. 



8 Fitz. G. 207. 

9 2 D. G. & J. 299. 

^^ 3 De G. M- & G. 727. 

11 I Ans. 138 ; 3 ib. 775. 

12 7 Beav. 183. 
^^ 2 Coll. 221. 

1*29 L.J. Chy. 173. 
^5 I De G. J. & S. 87. 
^« 2 De G. M. & G. 684. 
" 30 Beav. 260. 
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act of the wife alone, the mortgagee took nothing, the 
interest of the mortgagee being no part of that estate or 
interest which the wife singly had, and that therefore it 
was not a case where the wife's estate had been pledged or 
charged for the husband's debts.^ 

It was said, in the case of Clinton v. Hooper ^ '* that where 
" it has been clearly proved that the money borrowed upon 
" the lands of the wife has been paid into her hands, and 
" that she had been perfect mistress and had converted it 
" to her own use as her separate money, there was no 
" reason why the Court should not declare that it was so 
" applied, and. consequently could not be deemed the debt 
**of.the husband, and the covenant of the husband for 
" payment is merely a covenant for the purpose of confirm- 
" ing the debt ; so where the wife, having the absolute 
** disposal of" the money borrowed, appropriates it to the 
" use of her husband, that fact would reach the original 
** contract, but still resolves itself into the same principle 
" as before, and makes her estate liable."^ 

It follows d fortiori that where the money was raised to 
pay debts of the wife contracted dum sola^ or where her 
estate was already mortgaged previously to her marriage, 
and her husband joined in a transfer of such mortgage 
subsequently thereto,* she would have no claim against 
his estate. Lord Hatherley L,C, said, in the case of Hudson 
V. Carmichael^ " With regard to the position of the wife gener- 
" ally in respect to her separate estate mortgaged for her 
" husband's debt the law is clear, except in the particular case 
" of her coming into competition with the other creditors of 
" her husband. Whenever the wife's estate is mortgaged, and 
" the money is paid to the husband, or to the husband and 
" the wife, which, 2.s Lord Camden says in The Earl of Kinnoul 
" V. Money ^ is the same thing, the real question in the case 
" is. Did the husband receive the money, or was it applied 
" to the use of the wife } If the deed expresses that it was 
" paid to the husband and the wife, that is a payment to 
" the husband ; but it may be shown by e:jctrinsic evidence 
" that the payment was in fact for the benefit of the wife. 
" If it was not, then the estate of the wife being a surety 
" for the husband's debt, she has the advantage of that 



* SchoUfield v. Lockwood, 4 De G. 
J. & S. 22. 

2 Clinton v. HoofeTy 3 B. C. C at 
p. 213. 

3 Lewis V. NangUy Amb. 150 ; I 



Cox 240 ; Earl of Kinnoul v. Money ^ 
3 Swans 201. 

* Bagot V. Oughton^ i P. Wm. 

347. 

* 3 Swans 202. 
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" position as against all persons except the husband's other 
" creditors." " When the wife has property settled to her 
" separate use the Court recognises her as a feme sole, 
" competent to deal with her property in every respect ; 
" and therefore an assumpsit would arise just as though 
** she were a mere stranger. A wife effecting a charge upon 
" her separate property in favour of her husband is pre- 
** cisely in the same position as though she had lent to him 
'* the savings of the income of such property deposited at 
" her bankers, and which there is no doubt he can lawfully 
" borrow from her. It is difficult to see upon what other 
" ground, except that of an implied assumpsit, this doctrine 
" of her right as surety ever arose. The wife is not in the 
" mere position of an heir, for the heir can not assert his 
" right against legatees, but the wife can ; and how she can 
" acquire a better position than the heir, except by such 
" assumpsit, it is not easy to understand."^ 

The wife's creditors, or their legal representatives, can 
bring an action to have her estate, which has been mort- 
gaged by herself and her husband for the benefit of the 
latter, exonerated out of his real and personal estate.^ 

It has been said that, " Where a wife pays off, out of money 
" settled to her separate use, a mortgage debt of her husband, 
" she must be considered a distinct person, and is equally 
" entitled to stand in the place of a mortgagor as a stranger;' 
" and where a wife joins in a mortgage of her inheritance for 
" a debt of her husband, she is, after his death, entitled to 
" have her real estate exonerated out of his real and per- 
" sonal assets, and none of his creditors have a right to 
" stand in the place of the mortgagee to come round on the 
" wife's estate ; "* but, " although she has a right to call upon 
" the husband to exonerate her estate from the debt, where 
" he has become bankrupt, that exoneration amounts to 
" nothing more than a right when she has paid the debt to 
" go in as a creditor upon the husband's estate in bank- 
" ruptcy, and there, together with his other creditors, to 
'* receive such dividend as she may be able in respect of 
" this debt which she has so paid,"^ but her right to redeem 
is prior to that of the mortgagee.® 

The Legislature has, by the Married Women's Property 
Act, 1882,^ accorded a full recognition to the equity doc- 

* Kay 622. 1 * Cleaves v. Paine^ I De G, J. & S. 
' Lancaster v. Evorsy 10 Beav. 154. 96. 

3 I Parieriche v. Powlet^ 2 Atk. 384. I ^ Ibid, 

* Robinson v. Gee, I Ves. Sen. 252. i ' 45 & 46 Vict, c 75. 
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trine of separate estate, on the following enactments, which 
took effect on the ist January, 1883 : — 

** A married woman shall, in accordance with the pro- 
Married " visions of this Act, be capable of acquiring, holding, and 
p^ope*«y ** disposing by will or otherwise, of any real or personal 
Art, 1882, a property as her separate property, in the same manner as 
Subscc.i. " if she were a feme sole, without the intervention of any 
**• trustee."! 

" Every woman who marries after the commencement of 
" this Act shall be entitled to have and to hold as her 
** separate property and to dispose of in manner aforesaid 
" all real and personal property which shall belong to her at 
" the time of marriage, or shall be acquired by or devolve 
Sec. 2. " upon her after marriage, including any wages, earnings, 
" money, and property gained or acquired by her in any 
" employment, trade, or occupation, in which she is en- 
** gaged, or which she carries on separately from her hus- 
" band, or by the exercise of any literary, artistic, or 
'* scientific skill. "^ 

" Every woman married before the commencement of 
" this Act shall be entitled to have and to hold and to dis- 
" pose of in manner aforesaid as her separate property all 
Sec. 5. " real and personal property, her title to which, whether 
" vested or contingent, and whether in possession, reversion, 
" or remainder shall accrue after the commencement of 
" this Act, including any wages, earnings, money, and pro- 
" perty so gained or acquired by her as aforesaid."^ 

" All deposits in any post-office or other savings bank, 
" or in any other bank, all annurties granted by the Com- 
" missioners for the Reduction of the National Debt or by 
" any other person, and all sums forming part of the public 
" stocks or funds or of any other stocks or funds 
" transferable in the books of the Governor and Com- 
" pany of the Bank of England, or of any other bank, 
** which at the commencement of this Act are stand- 
" ing in the sole name of a married woman, and all shares, 
" stock, debentures, debenture stock, or other interests of or 
" in any corporation, company, or public body, municipal, 
*' commercial, or otherwise, or of or in any industrial, provi- 
" dent, friendly, benefit, building, or loan society, which at 
" the commencement of this Act are standing in her name, 
" shall be deemed, unless and until the contrary be shown, 
** to be the separate property of such married woman ; and 

^ Sec. I, subsec. I. | ^ Sec. 2. | ^ Sec. 5. 
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" the fact that any such deposit, annuity, sum forming 
" part of the public stocks or funds, or of any other stocks 
" or funds transferable in the books of the Governor and Scc 6. 
** Company of the Bank of England or of any other bank, 
** share, stock, debenture, debenture stock, or other interest 
" as aforesaid, is standing in the sole name of a married 
" woman, shall be sufficient primd facie evidence that she 
" is beneficially entitled thereto for her separate use, so as 
" to authorize and empower her to receive or transfer the 
" same, and to receive the dividends, interest, and profits 
** thereof, without the concurrence of her husband, and to 
" indemnify the Postmaster-General, the Commissioners 
" for the Reduction of the National Debt, the Gt)vernor 
" and Company of the Bank of England, the Governor and 
" Company of the Bank of Ireland, and all directors, mana- 
" gers, and trustees of every such bank, corporation, com- 
" pany, public body, or society as aforesaid, in respect 
" thereof."! 

" All sums forming part of the public stocks or funds, or 
'* of any other stocks or funds transferable in the books of 
** the Bank of England or of any other bank, and all such 
** deposits and annuities respectively as are mentioned in 
" the last preceding section, and all shares, stock, deben- 
** tures, debenture stock, and other interests, of or in any 
** such corporation, company, public body, .or society as 
" aforesaid, which after the commencement of this Act 
" shall be allotted to or placed, registered, or transferred in Scc. 7. 
" or into or made to stand in the sole name of any married 
'* wgman shall be deemed, unless and until the contrary 
" be shown, to be her separate property, in respect of which 
" so far as any liability may be incident thereto her separate 
" estate shall alone be liable, whether the same shall be so 
*' expressed in the document whereby her title to the same 
" is created or certified, or in the books or register wherein 
** her title is entered or recorded, or not." 

" Provided always, that nothing in this Act shall require 
** or authorize any corporation or joint stock company to 
** admit any married woman to be a holder of any shares 
*' or stock therein to which any liability may be incident, 
" contrary to the provisions of any Act of Parliament, 
" charter, bye-law, articles of association, or deed of settle- 
*' ment regulating such corporation or company ."^ 

" All the provisions herein-before contained as to de- 

^ Sec. 6. I 1 Sec. 7. 
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" posits in any post-office or other savings bank, or in any 
" other bank, annuities granted by the Commissioners for 
'* the Reduction of the National Debt or by any other per- 
" son, sums forming part of the public stocks or funds, or 
'* of any other stocks or funds transferable in the books of 
** the Bank of England or of any other bank, shares, stock, 

Sec. 8, " debentures, debenture stock, or other interests of or in 
** any such corporation, company, public body, or society 
" as aforesaid respectively, which at the commencement of 
" this Act shall be standing in the sole name of a married 
*' woman, or which, after that time, shall be allotted to, or 
" placed, registered, or transferred to or into, or made to 
" stand in, the sole name of a married woman shall respec- 
*' tively extend and apply, so far as relates to the estate, 
** right, title, or interest of the married woman, to any of 
'* the particulars aforesaid which, at the commencement 
" of this Act, or at any time afterwards, shall be standing 
" in, or shall be allotted to, placed, registered, or trans- 
" ferred to or into, or made to stand in, the name of any 
'* married woman jointly with any persons or person other 
" than her husband."^ 

"It shall not be necessary for the husband of any 
" married woman, in respect of her interest, to join in the 
'* transfer of any such annuity or deposit as aforesaid, or 
" any sum forming part of the public stocks or funds, or of 

Sec. 9. '* any other stocks or funds, transferable as aforesaid, or 
" any share, stock, debenture, debenture stock, or other 
" benefit, right, claim, or other interest of or in any such 
" corporation, company, public body, or society as afore- 
" said, which is now or shall at any time hereafter be 
" standing in the sole name of any married woman, or in 
" the joint names of such married woman and any other 
" person or persons not being her husband."^ 

" If any investment in any such deposit or annuity as 
" aforesaid, or in any of the public stocks or funds, or in 
" any other stocks or funds transferable as aforesaid, or 
" in any share, stock, debenture, or debenture stock of any 
'* corporation, company, or public body, municipal, com- 
" mercial, or otherwise, or in any share, debenture, bene- 
" fit, right, or claim whatsoever in, to, or upon the funds 
" of any industrial, provident, friendly, benefit, building, 
" or loan society, shall have been made by a married 
" woman by means of moneys of her husband, without his 

1 Sec. 8. I ^ Sec. 9- 
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'* consent, the court may, upon an application under section 

" 17 of this Act, order such investment, and the dividends 

*' thereof, or any part thereof, to be transferred and paid 

" respectively to the husband ; and nothing in this Act investments. 

" contained shall give validity as against creditors of the 

'* husband to any gift, by a husband to his wife, of any 

** property, which, after such gift, shall continue to be in 

" the order and disposition or reputed ownership of the 

" husband, or to any deposit or other investment of moneys 

" of the husband made by or in the name of his wife in 

** fraud of his creditors ; but any moneys so deposited 

" or invested may be followed as if this Act had not 

" passed." 

" In any question between husband and wife as to the 
** title to or possession of property, either party, or any such 
" bank, corporation, company, public body, or society as 
'* aforesaid, in whose books any stocks, funds, or shares 
'* of either party are standing, may apply by summons or 
''otherwise in a summary way to any judge of the High 
** Court of Justice in England or in Ireland, according as 
" such property is in England or Ireland, or (at the option of 
" the applicant irrespectively of the value of the property in 
** dispute) in England to the judge of the county court of the 
" district, or In Ireland to the chairman of the civil bill court 
** of the division in which either party resides, and the judge 
" of the High Court of Justice or of the county court, or the 
** chairman of the civil bill court (as the case may be) may 
" make such order with respect to the property in dispute, 
** and as to the costs of and consequent on the application 
'* as he thinks fit, or may direct such application to stand 
*' over from time to time, and any inquiry touching the 
" matters in question to be made in such manner as he 
"shall think fit Provided always, that any order of a 
" judge of the High Court of Justice to be made under the 
** provisions of this section shall be subject to appeal in the 
^' same way as an order made by the same judge in a suit 
" pending or on an equitable plaint in the said court would 
" be, and any order of a county or civil bill court under 
" the provisions of this section shall be subject to appeal 
** in the same way as any other order made by the same 
" court would be, and all proceedings in a county court or 
" civil bill court under this section in which, by reason of 
*^ the value of the property in dispute, such court would 

1 Sec. 10. 
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" not have had jurisdiction if this Act or the Married 
* Women's Property Act, 1870, had not passed, may, at 
** the option of the defendant or respondent to such pro- 
" ceedings, be removed as of right into the High Court of 
" Justice in England or Ireland (as the case may be), by 
" writ of certiorari or otherwise as may be prescribed by any 
" rule of such High Court ; but any order made or act done 

Sec 17. ^* in the course of such proceedings prior to such removal 
" shall be valid, unless order shall be made to the contrary 
" by such High Court. Provided also, that the Judge of 
*• the High Court of Justice or of the county court, or 
** the chairman of the civil bill court, if either party so 
*' require, may hear any such application in his private 
" room : Provided also, that any such bank, corporation, 
" company, public body, or society as aforesaid, shall, in the 
" matter of any such application for the purposes of costs 
** or otherwise, be treated as a stakeholder only."^ 

It may be doubted how far the new Act will avail to 
enable a feme covert to dispose of the legal estate in her 
freeholds, as it does not appear to create a new species of 
property, and consequently it is to be presumed that 
the old rules applicable to separate estate will still be in 
force, except where the Act expressly provides otherwise. 
As has been shown, Section i provides that, ** A 
'* married woman shall be capable of disposing by will, 
" or otherwise, of any real property as her separate 
^^ property y These words appear to be insufficient to 
enable a feme covert to deal with her property in 
any way different than that which she had power 
(before the Act) to do with regard to her separate 

Legal estate, property, ix.y to enable her to pass the legal estate in such 
property. The additional words, " in the same manner as 
" if she were a feme solel^ do not consist with the former 
part of the section, for a ^* feme sole *' can not hold " separate 
property." The section is, therefore, difficult of construc- 
tion with regard to the point now being considered, and 
the question can not be regarded as free from doubt. It is, 
however, probable that a liberal construction will be put upon 
the enactment, and the evident intention of the Legislature 
be carried into effect by giving the feme covert absolute 
power to pass the legal, as well as the beneficial, interest in 
her property. If this construction be adopted, and it is 
held that in future a feme covert has a power of disposi- 

1 Sec. 17. 
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tion over all her property similar to that enjoyed by men, 
or by femes not under coverture, it would seem that, except 
where the title to the property to be conveyed accrued to 
her previously to the commencement of this Act, there 
will in future be no need for her to make an acknowledg- 
ment. 

The rights of a woman married previously to January ist, Fcmecoveit 
1883, as to property, the title to which accrued to her^f/tS'^*" 
previously to that date, will not be governed by the Married J^"*^ "*» 
Women's Property Act, 1882, and in respect to such 
property a conveyance would still require to be acknow- 
ledged but, by virtue of the Conveyancing Act, 1882 
(45 & 46 Vict. c. 39, sect 7), it need only be made before 
one commissioner instead of before two, as formerly.^ 

Although not altogether free from doubt, it would seem 
that the language employed in section i, subsection i is 
wide enough to enable a feme covert to acquire or dispose 
of trust property as if she were sole, and, if this is so, the xmst 
latter part of section 18 would appear to have been inserted P'^^P^^y- 
merely ex abundante cauielA. 

Section 2 must be read in conjunction with section 19, 
which preserves the power of restraining the separate 
estate of a feme covert against anticipation. 

The Married Women's Property Act, 1870,^ provides 
that the wages' or earnings of any feme covert were, under 
certain circumstances, to be deemed her separate property;^ 
and also to a limited extent, property coming to any 
woman married after the passing of that Act was to belong 
to her for her separate use. This principle is hereby 
extended to all property of every description belonging to, 
or acquired by, or devolving upon a feme whose coverture 
commences subsequently to January ist, 1883.^ 

No precise rule can be laid down as to what is a carry- Separate 
ing on a trade or occupation separately from the husband owupation. 
within the meaning of the Act, each case must be judged 
by its own individual circumstances. In the case oiLaporte 
v.Cosstick^ the wife let lodgings and had the weekly bills 
of tradesmen supplying the house made out in her name, 
her husband who was an invalid lived with her, but was 
unable to take much part in the business, except conducting 

^ Fj^^ new rules, /^j/ p. 168-170. j * Sec. i. 



* 33 & 34 Vict. c. 93. 

^ As to meaning of the word 
" wages," vide Gordon v. yenningSy 
9 Q. B. D. 45. 



® As to those whose coverture com- 
mences previously to that date, vide 
sec. 5 ante and remaiks/^x/ p. 98. 

«23W.R. 131; 31 L. T. 434. 
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bank. 



Husband 
need not be 
party. 



the correspondence ; but the lease of the house was taken 
in his name. It was alleged that he only acted as agent 
for and on behalf of his wife, but it was held that " where 
" a husband takes such a part in carrying on a business as 
*'to make himself personally liable there could not be a 
^'separate tradiftg^'* and it was explained that ^* separate 
" did not mean bodily separate^' so that there was nothing 
per se in the fact of a husband and wife living together to 
take the case out of the Act : such was the case in Ashwarth 
V. Outram} which was held to fall within the Act ; here the 
wife continued to carry on a business after her marriage, 
which she had established previously in her maiden name, 
and without any interference from her husband as to its 
conduct. 

Section 5 extends the principle contained in section 2, 
to the property of women married previously to the com- 
mencement of this Act, provided that the title to such 
property accrues subsequently.^ 

The effect of sections 6, 7, 8 and 9 is to extend the 
provisions contained in sections 2, 3, 4 and 5 of the Married 
Women's Property Act, 1870, so far as is necessary to 
give full effect to the provisions contained in sections i, 2 
and 5 of the Act now being considered. 

The fact that any deposit in any bank is, or any stocks 
or shares are, standing in the name of a feme covert on 
January the ist, 1883, is to be primA facie evidence that 
she is beneficially entitled thereto, and to entitle her to 
be paid, or to transfer the same without her husband's 
concurrence ; and any person making such payment to her, 
or permitting such transfer, will not be liable in respect 
thereof ; and if any of the property mentioned in section 6 
is placed in or transferred into the sole name of a feme 
covert subsequently to January ist, 1883, that will be 
primd facie evidence of its being her separate property. 

By section 8 the provisions contained in sections 6 and 7 
are extended to cases where such property stands in, or is 
transferred into, the name of a feme covert jointly with 
another person. 

Section 9 expressly provides that the husband need not 
be a party to any transfer of property mentioned in section 
6 in cases falling within the provisions of sections 7 and 8, 



^ 5 Ch. D. 923 ; vide etiam Lovell 
V. Newton y 4 C. P. D. 7; Barrack 
V. MacCulloch, 3 K. & J. I lo; Lumley 
V. Tinimsy 21 W. R. 494. 



* As to property the title of which 
accrues previously, vide ante p. 97. 
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thus altering the law as laid down in the case of Howard 
V. The Bank of Etigland} but even in the absence of this 
section, inasmuch as under this Act the husband will cease 
to have any interest in the property of his wife, it would 
appear that the concurrence of the husband, hitherto 
usually insisted on in such cases, might have been safely 
dispensed with in the future. 

Section lo affords a protection to husbands, and Protection 
creditors of husbands, respectively, similar to that afforded 5S,d\hair^ 
by the operation of the latter parts of sections 2, 3,4 and 5 creditors, 
of the Married Women's Property Act of 1870, which con- 
tained provisions to the same effect for the protection of * 
husbands against the unauthorised investment of moneys 
belonging to them by their wives. It also provides in a 
like manner to section 6 of the above-mentioned Act of 
1870, that nothing contained in the Act now being con- 
sidered, is to give validity to any investment of moneys of 
the husband, whether made by him, or by his wife, in her 
name, if made in fraud of his creditors. The facility 
impliedly given by this section to a husband to make a 
gift to his wife, without any express declaration that it is 
for her, should also be noticed.^ 

The effect of section 17 is to amend section 9 of the 
Married Women's Property Act, 1870. In reference to 
the provision which it contains, that any bank, &c., is to 
be treated as a stakeholder only, it may be observed, 
without discussing at length the law relating to stake- stake- 
holders, that where a stakeholder interpleads, and all^°^^*^ 
parties have acted properly, the fund should be charged 
with the costs in the first instance f " but if he does not 
" choose to interplead, but litigates with both parties 
** separately, he is left liable to the party who is really 
" entitled."* 

The question whether a life assurance company, in the 
absence of a trust, have a right to pay into Court, under 
the Trustee Relief Act, moneys payable under a policy, is PoUcy 
considered by the M,R. (sitting as a judge of first "**°*^^' 
instance) in the case of In re Haycocks Policy^ and in 
Matthew v. Northern Assurance Company^ where he 
reviews the various conflicting decisions upon this point. 



* L. R. 19 Eq. 295. 

2 Vide ante ^^. 85, 86. 

' Duear v. Mackintosh^ 3 M. & Sc. 
174; S.C. 2 Dowl, 730; Cotter v. 
Bank of Englandy 3 M. & Sc. 180 ; 



Atteftborough v. St, Katherine*s Dock 
Company^ 3 C.P.D. 450. 

* JPer Mellish L.J. ; JLaing v. Zeden^ 
L. R. 9 Ch. at p. 739. 

» I CD. 611. 

* 9 ibid, 80. 
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3. The nature of the Restraint upon Anticipation which 
frequently accofnpanies Separate Estate. 

A very remarkable disability which our law permits to 
be placed upon femes covert for their own protection is 
the clause restraining alienation, or as it is called antici- 
pation/ which is now frequently inserted in settlements for 
the separate use of a feme covert. 
Introduction This restraint upon anticipation was first introduced by 
S^imid- Lord Thurlow, and is referred to by Lord Eldon^ who 
paiion. said \ " lu Miss Watson's case the words * and not by 
" anticipation ' were introduced by Lord Thurlow ; his 
" reasoning was this : I do not hereby take away any 
*' of the incidents of property at law ; this interest which 
" a married woman is suffered to take is a creature of 
" Equity, and Equity may modify the power of alienation." 
The validity of this restraint upon alienation has long 
been upheld,^ and the only question that arises on this 
point is, Has this restrain been properly created t It 
would seem that in order to cause the restraint on 
anticipation to attach under a settlement to the separate 
use of a feme covert, it is not necessary that any set 
form of words should be used — it is a question which 
depends entirely upon the intention of the settlor being 
expressed in terms clear enough for the Court to act 
upon,* this may now be considered free from doubt, 
although both Lord St. Leonards^ and Lord Cottenham^ 
entertained a contrary opinion. 

The Court will not imply a clause restricting anticipa- 
tion in a settlement for a feme covert's separate use where 
it has been omitted ; but where words other than " with- 
" out power of anticipation '* have been employed, it has 
sometimes been held that there is an implied restraint 
So where the capital of a fund settled to the separate use 
of a feme covert was to be transferred upon her decease 



* These terms appear to be synony- 
mous, vute judgment in Baggett v. 
Miux, I Coll. 146, ei seq. ; mde eiiam 



per Bacon V.C, 8 Ch. D. 463, sed 483. 



623 ; Doolan v. Blake^ 3 Ir. Ch. 
Rep. 349 ; Steeiman v. Poole^ 6 Ha. 
193; Socket V. Wray^ 4 B. C. C. 



contra, L.R. 17 Eq. 411. 

^ Brandon v. Robinson^ I Rose 200. 
' Jackson V. Hvbhouse^ 2 Mer. 487. 
* Pybus V. Smith, 3 B. C. C 347 ; 



Bakery, Bradley, 7 De G. M. & G. 199. 



* Sug., Powers, 212, 6th ed. 

* Scott V. Davisy 4 M. & C. at p. 
89 — correctness of this report ques- 
tioned in Ross's Trust, I Sim. K.S. 
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as she should by will appoint, it was held that she was 
impliedly restrained from anticipating it.^ 

So also where trustees were directed to pay the income 
of settled property to a .feme covert for her sole or separate 
use, or to such persons as she should direct, and that the 
receipts of the lady alone, or of any person to whom she 
might appoint, the rents and profits after the same should 
become due^ were to be a valid discharge, it was held that 
there was an implied restraint,^ and this case was followed 
by the Lord Justices in the case of Baker v. Bradley^ 
where Lord Justice Turner explained the case of Acton v. 
White.^ The true ground for deciding whether a restraint How 
upon anticipation is annexed to a gift for a separate 
estate depends upon the answer to this question : Are the 
words in the settlement used for the purpose only of un- 
folding what is implied in the gift to the separate use, or 
for the more extended purpose of modifying and control- 
ling the gift.?^ If the words are used for the latter 
purpose, then there will be a restraint upon anticipation ; 
if for the former there will be no such restraint. 

The following are examples of cases falling within the 
former class, where it was held that there was no intention 
of modifying the gift. Where income was settled to the 
sole and separate use of a feme covert, to be paid 
into her own hands upon her receipt alone f where the trust 
was to pay interest to a feme covert as she should from time 
to time appoint notwithstanding coverture, and in default 
to her for her separate use.' And see also the cases of 
Wagstaff v. Smithy Essex v. Atkins^ Brandon v. Robin- 
son^^ Pybus v. Smith^^ Ross's Trusty^^ Alexander v. 
Young}^ 

Where a restraint upon anticipation is annexed to a 
power of appointment given to a feme covert, but is not Power of 
in terms annexed to the gift to her in default of such SS?."'' 
appointment, such restraint upon anticipation extends to 



1 Socket V. Wrayy 4 B. C. C. 

483. 

* Fields, EvanSf 15 Sim. 375. 

3 7 De G. M. & G. 597. 

* Ibid, at p. 623. 

* Parkes v. WhitCy 1 1 Ves. 222 ; 
Baker v. Bradley^ 7 De G. M. & G. 
at p. 623. 

^Parker v. White, ii Ves. 209 ; 
Acton V. White, i S. & S. 429 ; ^<7vj 
V. Sharrody ii W. R. 356; Major y. 



Lausley, 2 R. & My. 355 ; Stur^s v. 
CV?r/, 13 Ves. 190, 

' Fettiplace v. Gorges, 3 B. C. C. 8 ; 
Clarke v. Pistor, ibid. 346, note ; Witts 
V. Dawkins, 12 Ves. 501. 

® 9 Ves. 520. 

' 14 ib. 542. 
10 18 ib, 434. 

" I ib. 189, 3 B. C. C. 340. 

12 I Sim. N.S. 196. 

^3 6 Ha. 393. 
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the whole gift^ and it would have the same effect if it 
were annexed to the gift and not to the power,^ nor would 
the fact that the property so settled was real property 
make any difference in the effect of this restraint* 

It is not necessary, in order to constitute a restraint 
upon anticipation, that negative words should be intro- 
duced into the receipt clause.* 

After various conflicting decisions and changes of 
opinion, it was finally settled by Lord Cottenkam, in the 
case of Tullett v. Armstrong (where he reviewed all pre- 
vious cases on the subject and confirmed the decision of 
Restraint thc M, R)^ that the restraint upon anticipation depends 
d^c^aipon ^bsolutcly upon the separate estate given to a married 
estate. woman and can not exist without such separate estate, that 
it is inoperative during discoverture,' but that if apt words 
are used, it will revive upon any subsequent coverture. 
As to what words are apt for reviving the separate estate 
and restraint see and consider the cases cited infra? 
Rule against Where by imposing a restraint upon anticipation the rule 
as to perpetuities is infringed, the Court, rather than treat the 
whole appointment as void, will reject the restraint upon 
anticipation and thus leave the rest of the appointment 
Court may Valid.® The Court has, until recently, been unable where a 
restraint upon anticipation has been imposed to release the 
wife from its effects, even though such release might have 
been greatly to her advantage ;^^ but now, where it appears to 
the Court to be for her benefit it may, notwithstanding 
any such restraint, by judgment or order with her consent, 
bind her interest in any property.^^ As a rule the Court 
will only exercise this jurisdiction upon very strong grounds 
being shown,^^ but it has done so upon the feme covert's 



peipetmties. 



release 
restraint. 



* Moore v. Moore^ i Coll. 54 ; 
Harnett v. Macdougall, 8 Bea. 187; 
Broivn v. Bamford^ i Ph. 620 ; 
Doolah V. Blake, 3 Ir. Ch. Rep. 349, 
overruling Barrymore v. Ellis, 8 
Sim. I. 

* Raggett V. Meux, i Col. 138 ; I 
Phil.627,overruling Medley v. Norton, 
14 Sim. 222. 

' Bavgett V. Meux, supra ; Goulder 
V. Camm, I De G. F. & J. 146. 

* Brorivn v. Bam ford, i Ph. 626 ; 
Hafrop V. Howard, 3 Hare 624. 

* 4 M. & Cr. 377. 

* I Beav. I. 

"^ Barton v. Biseoe, Jac- 603. 



8 In re Gaffee, i Mac. & G. 547 ; 
Moore v. Morris, 4 Drew 33 ; Hawhe 
V. Hubback, L. R. ii Eq. 5. 

* Fry V. Capper, Kay 163 ; Armi'- 
tage V Coates, 35 Beav. I ; In re 
TeaqtUs Settlements, L. R. lo Eq. 
564; In re Cunyngharns Settlement, 
1 1 ib, 324. ; In re Ridley, Buckton v. 
Hay, II Ch. D. 645; Cooper v. 
Laroche, 17 ib. 368, et vide In 
MichaeVs Trusts, 46 L. J. Ch. 651 ; 
Herbert v. Webster, 15 Ch. D. 610. 

10 Robinson v. WheelHght, 6 De G. 
M. & G. 535. 

" 44 & 45 Vict c. 41, s. 39. 

« Tamplin v. Miller, W. N. 1882, 
p. 44. 
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request in favour of her creditors in a case where she had 
merely a life interest ; here, however, the feme had 
attained the age of 55 years, and upon her death, without 
issue, the separate estate would under the terms of the 
settlement have become liable for her debts.^ 

Where a feme covert, who has a separate estate settled Savings of 
on her and is restrained from anticipation, makes savings S^.'* 
out of the income of such separate estate and incurs 
liabilities, those savings will be liable for such liabilities.^ 

Previously to January ist, 1882, even where fraud was 
proved against the feme covert, although her separate Restraint as 
estate which was not restrained could be made liable to Jga\n?t°° 
repair such frauds,* where there was such a restraint the ^^^^^^ 
persons so defrauded were powerless* and her estate could 
not be touched except so far as there might be any arrears 
due to her at the moment of taking proceedings, but which 
had not at that time been paid over.^ The effect of the 
recent Married Women's Property Act on the restraint 
upon anticipation is considered at page 104. 

Where a feme has contracted debts dum so/a, and sub- 
sequently marries and settles her property to her separate 
use without power of anticipation, such property will, even 
independently of the Married Women's Property Act, 1882, 
be liable for those debts, notwithstanding the settlement.^ 
It would seem that property of a feme covert, although 
restrained from anticipation, may be subject to a charge 
under the Solicitors' Act, 1860,^ for the payment of costs 
of an action in which such property was protected or 
recovered.^ 

The restraint upon anticipation is usually attached to 
the income of the property so settled ; but there is no rule 
against such restraint being imposed upon the fee in the 
case of land,® or upon the corpus in the case of personality.^^ 
Where this is so, the interest of the feme covert in property. 



» Hoci^^es V. Jlod^esy W. N. 1882, 
p. 53. 

* Butler y.Cumpston^\a. R. 7 Eq.i6. 
^ Savage v. Foster^ 9 Mod. 35 ; 

Vaugkan v. Vanderstegan^ 2 Drew 
363 ; Sharpe v. Foy^ 4 Ch. at p. 41 ; 
hobday v. Peters^ 28 JBeav- 354. 

* Jackson V. Hobhouse^ 2 Mer. 483 ; 
Clive V. Carew, I J. & H. 199; 
Pemberton v. McGill^ I Dr. & S. 
266; Arnold V, Woddhams^ L. R. 17 
Eq. 409 ; Stanley v. Stanley, 7 Ch. 
D. 589. 



^Pemberton v. McGilly supra; 
Claydon v Finch, L. R. 15 Eq. 266. 

* London and Provincicil Bank v. 
Bogle, 7 Ch. D. 773 ; see Sanger v. 
Sanger, II ibid, 470 ; Butler v. 
Cumpston, L. R. 7 Eq. 23. 

■^ 23 & 24 Vict. c. 127, s. 28. 

8 In reKeane,Lumley v. Desborough, 
L. R. 12 Eq. 115. 

» Baggett V. Meux, i Coll. 138. 

i« S. C. I Ph. at p. 628 ; In re 
Ellis's Trusts, L. R. 17 Eq. 409. 
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subject to the restraint, appears to be reduced to a life 
interest without *any power of disposition except by will. 
dSdiTVd" ^° where there is an absolute gift to a feme covert of a 
"° * fund producing income, followed by a general restraint upon 
anticipation, if the fund be paid into Court, the Court 
will retain it and only pay out the dividends arising 
therefrom upon her separate receipt ;^ but if the fund in 
Court were a pure money fund, then the feme covert is 
entitled to receive it, and the restraint upon alienation 
anticipation necessarily falls off.^ 

In the case of In re CroughtorCs Trusts} a testatrix 
directed her trustees to stand possessed of certain funds 
** upon trust to divide and pay the residue of the said 
" trust moneys to A and B equally,*' and she annexed a 
general restraint against anticipation to each of her 
bequests to femes covert. 

B was a feme covert, and her moiety of the fund was 
upon her application paid to her out of Court, upon the 
grounds that such a gift was equivalent to the gift of a 
sum of money. But where in another case the trustees 
were directed to sell, and convert certain real and personal 
estate and invest the proceeds of the same in trust for the 
persons in the will mentioned, with a clause restraining 
anticipation, it was held that the shares of femes covert 
could not be paid over to them, as this direction of invest- 
ment rendered the fund an income producing fund.* 

Where property subject to a restraint upon anticipation 
consists of settled land, such restraint does not deprive the 
feme covert of her right to bar the entail.^ 

The Married Women's Property Act, 1882,® provides 
that " Nothing in this Act contained shall interfere with or 
" affect any settlement or agreement for a settlement made 
" or to be made, whether before or after marriage, respecting 
" the property of any married woman, or shall interfere with 
" or render inoperative any restriction against anticipation at 
" present attached or to be hereafter attached to the enjoy- 
" ment of any property or income by a woman under any 
" settlement, agreement for a settlement, will, or other 
" instrument ; but no restriction against anticipation con- 



Mam'ed 
Women's 
Property 
Act, 1882. 



^ Re GaskelVs Trusts, 1 1 Jur. N. 
S. 780 ; re Sarel, lo Jur. N. S. 876 
4 N. R. 

"^ In re Clarke s Ttusts^ 21 Ch. D. 
at p. 751. 

3 8 Ch. D. 460. 



* In re Benton ^ Smith v. Smith, 19 
Ch. D. 277. 

^ Cooper V. Macdonald, 7 Ch. D. 
288. 

« 45 & 46 Vict. c. 75. 
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" tained in any settlement or agreement for a settlement of 
" a woman's own property to be made or entered into by 
" herself ^2i}i\. have any validity against debts contracted by 
" her before marriage, and no settlement or agreement for a 
" settlement shall have any greater force or validity against 
" creditors of such woman than a like settlement or agree- 
" ment for a settlement made or entered into by a man would 
" have against his creditors."* 

It will be seen that the power to restrain a feme covert 
from alienating her separate property, is preserved by 
this section, but with restrictions to prevent its being 
employed for fraudulent purposes. Thus the decisions 
in Sanger v. Sanger^ London and Provincial Bank v. 
Bogle^ receive legislative validity, but it should be 
noticed it is only in the case of debts that this section 
provides for a restraint upon anticipation having no validity 
against liabilities incurred previously to marriage. The 
principle that the corpus of a feme covert* s separate estate 
so settled can not be reached in order to satisfy liabilities 
incurred by her subsequently to her marriage, as explained 
in the cases of Pemberton v. McGUl, In re Syke's Trusts^ 
Pike V. FitzGibbon^ remains, subject to the proviso against 
a fraudulent settlement above referred to, unaltered by this 
Act unless indeed the principle be acted upon which was 
laid down in the case of Sanger v. Sanger^ viz., that where 
the liability of the husband for his wife was taken away it 
is only just that the liability should be fastened upon the 
whole property of the wife. Inasmuch as the husband is 
still liable for torts committed by his wife subsequently to 
her marriage, the restraint on anticipation would in such 
a case still protect her separate property. 



4. The interest of the Husband^ after the death of his 
Wife^ in her Real and Personal Property. 

Inasmuch as this book does not purport to be a work 
upon the law of Husband and Wife, but merely to explain 
the "Position in Law of Women,'* it is not intended to do 
more here than give an outline of the husband's interest in 
his wife's property after her decease. 

Where a husband survives his wife, and she was seised 

^ Sec. 19. I "^ Ante p. 103. | ^ Post p 137. 
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in fee of freeholds, and had during the coverture had issue 
bom alive which might by possibility have inherited, he is 
entitled to an estate for life by the Curtesey of England.* 

Curtesey. In Order to entitle a man to this estate, the issue must 

have been such as could have inherited, so if the wife had 
an estate in tail male, the birth of a daughter would not 
suffice, nor would the birth of a monster which had not 
human form.^ Moreover, the issue must have been bom 
alive, although it matters not if it die immediately after 
birth ; but it must have been born during the coverture, so, 
as has been said, if the mother is **bigge with childeand in 
" her travell dyeth and the childe is ripped out of her body 
*' alive, yet shall he not be tenant by the curtesie because 
" the child was not born during the marriage."^ 

In spite of two conflicting decisions by Lord Hardwick 
in the cases of Roberts v. Dixwell^ and Hearle v. Greenbank^ 
it was decided over sixty years ago by Sir J, Leech that 
the mere fact of property being settled to the separate use 
of a feme covert was not sufficient to deprive her husband 
of his estate for the curtesey.® This view has been dissented 
from by Sir J. Stuart V,C.^ but his decision has not since 
been followed,^ and it may now be considered settled law 
that a husband has the same right to curtesey in equitable, 
as well as legal estates, unless his wife has during her life- 
time, or by will, disposed of such estate. And this was so 
even where, owing to the fact of the wife dying previously to 
the person devising her the property, the husband had 
never obtained seisin.® 

Gavelkind. Where the lands are of gavelkind tenure the husband's 
right to this estate for life does not depend upon a fact 
of there being issue born of the marriage ; but his curtesey 
in lands of that tenure extends only to a moiety of his 
deceased wife's lands, and is determined should he contract 
%. second marriage.*® 

Copyholds. In the case of copyhold lands whether a husband takes 
an estate by the curtesey or not depends upon the special 
custom of the individual manor." 

The husband has always been entitled to his wife's 



^ Co. Lit. 29 a. 

2 Ibid, 

3 Ibid, 

* I Atk. 606. 
6 3 ibid, 715. 

• Morgan v. Morgan^ 5 Mad. 408 ; 
vide etiam Folleti v. Tyrer^ 14 Sim . 
125'; Sweetappley. Bindon,2Vein.S36. 



' Moorg V. Websterj L. R. 3 Eq. 
267. 

® Appleton V. Rowley, L. R. 8 Eq. 
139 ; Cooper V. Macdonaldy 7 Ch. D. 
288. 

• Eager y, Fumivall, 17 Ch. D. 115. 

10 Co. Lit. 30 a. 

11 2 Wat. Cop. 
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personal property upon her decease ; this he took from his Personal 
right of administering to her effects,^ which is one of the p^p*"^* 
civil rights of the husband ;^ and which was preserved by 
section 25 of the Statute of Frauds^ from extinction by the 
effect of the Statute of Distributions.* 

The Married Women's Property Act* provides that " For Married 
" the purposes of this Act the legal personal representative SS^^ny 
" of any married woman shall in respect of her separate ^^^ "^^** 
" estate have the same rights and liabilities and be subject to 
" the same jurisdiction as she would be if she were living/** 

The language employed in this section is of a somewhat 
ambiguous nature, and its effect is open to doubt. It will 
be observed that the term made use of is separate estate^ 
and not separate personal estate \ but it is apprehended, that 
such term is intended to extend to the latter only, for 
although it would be convenient in some respects if the 
legal estate in the separate real property of a feme covert 
were upon her decease to vest in the first place in her legal 
personal representative for the payment of her debts and 
liabilities, it is difficult to believe that the Legislature could 
have intended to effect so serious an alteration in the law 
of real property by mere implication. Even if this con- 
struction be not adopted, it does not seem at all probable 
that it will in future be held that a husband has no longer 
any right to an estate by the curtesey. 

There appears, moreover, to be nothing in this section to Right to 
take away the existing right of a husband to administer to °"*^ ^' 
his wife, nor subject to her liabilities, to possess himself 
beneficially of her personal property upon her decease 
intestate, 

5. The interest the Wife obtains in the Real and Personal 

Property of her Husband, 

Having considered the position during coverture of a 
feme in respect of property belonging to her, the interests 
which such coverture gives her in respect of her husband's 
property must now be treated of. 

During her husband's lifetime the wife has absolutely no 
interest in his property, except her right to be supported 
by him, and for this purpose she may pledge his credit for 



^ Sir G. SatuTs case, 3 Salk. 22 ; 
Humphrey v. Bullen^ i Atk. 458. 
* Elliott V. Gurr^ 2 Phillim at p. 19. 
^ 29 Car. II. c. 3. 



* 22 & 23 Car. II. c. 10. 
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necessaries, if he neglects to supply her with them.^ Beyond 
this she has no direct means of enforcing her right to be 
supported by her husband, but if she has to apply to the 
parish for assistance the guardians can obtain an order 
against him for her maintenance.^ Where, however, she is 
living in adultery he would be under no liability for her 
support.^ 

The wife has a right upon the death of her husband in- 
testate to a share in the real property of which he was at 
that moment possessed (a right which is called, as the case 
may be, dower, or freebench), unless he has barred such 
right in the manner provided by the Dower Act.^ 
Dower. The right of a widow to dower was, previously to the pass- 

ing of this Act, of far greater practical importance than it is 
now, and there was considerable intricacy in the law relating 
thereto ; as, however, the Act affects all persons married 
since 31st December, 1833, questions arising out of the law, 
as it was previously to the Act, have become, and are now 
becoming, so rare that it is not considered advisable to 
discuss the former law at length. 

A widow has also a right to a share in the personal pro- 
perty of herhusband dying intestate, as one of his next-of-kin.^ 

In the present day dower may be defined as that 
estate which a widow (if her right be not barred) is 
entitled to have assigned to her for her life in one-third® of 
the hereditaments which her husband was at the moment 
of his death seised of, and to which her issue, if any, might 
by possibility inherit. Moreover, in order to entitle the 
widow to dower, she must at the period of her husband's 
death have attained the age of nine years.^ 

Dower attaches to all real hereditaments, and therefore, 
unless there is some special reason to the contrary, a widow 
is dowable out of such hereditaments, whether corporeal or 
incorporeal.^ Where the hereditaments are incorporeal she 
may still be dowable even where from their nature no 
division can be made by metes and bounds.® 

A widow is dowable of the profits of a mill, of the profits 
of stallage, or of a fair, or of the office of the marshalsea, or 

^ See chapter on Conlracts, p. ® In certain cases it would appear to 



14c 

^31 & 32 Vict. c. 122, sec. 33. 

3 R. V. Flinton, i B. & Ad. 227 ; 
and see chapter on Contracts, p. 145. 

* 3 & 4 Wm. IV. c. 105, sec. 6. 



* Post p. 116. II Taunt, at p. 409. 
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' F. N. B. 149 L. 
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of keeping a park, or of a dove-house or piscary, of the 
third presentation to an advowson,^ and also of the profits 
of courts, fines, heriots and tithes,^ and it would seem of 
the profits of a spring of water .^ She is also dowable out 
of shares in a company when such shares are real estate, as 
shares in the New River Company,* or shares in Naviga- 
tion of the River Avon.* 

The widow is also dowable out of mines if they have 
been worked during her coverture,® and semble out of one 
third of the income derived from those opened subse- 
quently.'^ She is dowable out of the proceeds of any 
timber which since her husband's decease has been felled 
upon the estate out of which she is dowable,^ and out of 
the chief seat or capital mansion-house of a particular 
family, even although it were ** caput boronice'*^ 

Dower attaches to a rent charge ;^® but not to an 
annuity unless issuing out of lands, even though payable 
to a man and his heirs." 

Where a widow is entitled to dower in lands purchased 
by a company under the Lands Clauses Act, and the pur- 
chase money (a specific portion of which is agreed to be 
an equivalent for her right of dower) has been paid into 
Court, she is entitled to be paid the value of her right of 
dower out of the corpus of the fund.^^ 

The widow is not dowable out of freeholds which be- 
longed to her husband as partner with another, because as 
such freehold would have to be sold at the conclusion of 
the partnership the doctrine of conversion applies, and 
they are considered as personalty ;^^ unless such conversion 
is inconsistent with the agreement between the parties.^* 

* Howard y» Cavendish^ Cro. Jac; 
622. 

* Co. Lit. 32 a. 
^ R. V. Miller^ Cowp. 619. 

* Drybutter v. Bartholomew^ 2 P. 
VVm, 127. 

* Buckeridge v. Ingram ^ 2 Ves. 651. 

* F. N. B. 149 c. ; Hoby v. Hoby, 
I Vem. 218; Stoughtony, Leigh, i 
Taunt, at p. 409. 

' Dickin V. Hamer^ I Dr. & S. 284. 
® Bishop V. Bishopy 10 L. J. N. S. 
Ch. 302 ; Dickin v. Hamer, I Dr. & 
S. 284. 

® Gerard y, Gerard^ 5 Mod. 64, S. 
C. Ld. Rayd. 72. 
^0 I Perk 347. 

^^ Holdernesse v. Carmarthen, i 
B.C.C. 377. 



" In re Halts Estate, L.R. 9 Eq. 

179. 

^' Darby v. Darby, 3 Drew. 495 ; 
Townsend v. Devagnes, I Mont on 
Partnership, app. 97 ; S. C» 11 Sim. 
498 notis ; Selkrig v. Davies, 2 Dow. 
231; Phillips V. Phillips, I My. & 
K. 649 ; Broom v. Broom, 3 ibid. 
443 ; Morris v. Kearsley, 2 Y. & C. 
Ex. C. 140 ; Bligh v. Brent, ibid, 268 ; 
Houghton V. Houghton, 1 1 Sim. 491 ; 
Essex V. Essex, 20 Beav. 442 ; Waterer 
V. Waterer, L.R. 15 Eq. 402 ; sed 
vide contra Thornton v, Dixon, 3 
B.C.C. 199; Belly, Phyn, 7 Ves. 453 ; 
Randall v. Randall, 7 Sim. 271 ; 
Cookson V. Cookson, 8 ibid. 529. 

^* Steward y. Blakeway, L.R. 4 Ch. 
603. 



no 



POSITION IN LAW OF WOMEN. 



The fact that the husband has a power of appointment 
previous to his estate of inheritance does not prevent the 
right to dower attaching unless he exercises that power.^ 
Where a man's estates escheat by reason of his having no 
heirs, the widow would have a right to dower against the 
Crown.^ A widow is entitled to dower where her husband 
was tenant in tail, although he left no issue him surviving,' 
and also where the husband was seised in fee with an 
executory limitation over in the event pf failure of issue,* 
even although his estate was an equitable one.^ To entitle a 
widow to dower, her husband must have been " sole seised,"* 
for ** a woman shall never be endowed if the freehold and 
" inheritance be not in the husband simulet semel during the 
" marriage."^ So where the husband is seised in fee of estates 
let at the time of his marriage upon leases for lives which 
do not expire during the coverture, his widow is not entitled 
to dower.^ But the widow would be entitled if the lease 
were merely for years,^ or if her husband's estate were 
subject to a devise to executors until payment of his 
testator's debts. ^® 

In order to entitle a woman to dower, her husband must 
be dead, and she must have contracted a legal marriage,^^or 
in any case one which has not been dissolved during her 
husband's lifetime*^ ; so where a woman obtains a divorce 
against her husband, she by so doing forfeits her right to 
dower.^' 

Formerly, a widow would have lost her right to dower by 
the attainder either of her husband** or of herself,*^ but all 
Forfeiture, forfeiture for treason or felony is now abolished.*® 

Moreover, to entitle a woman to dower, the estate of her 
husband must have been such that the issue of this marriage, 
had there been any, could have inherited. So if A were 
seised of an estate in tail specially limited to his heirs 



^ Cunningham v. Moody, I Ves. S. 
174; Z>. dgm. Willis v. Martiuy 4 T. 
R. 39; Smith V. Camelford, 2 Ves. 
698; /?. dem, Collins v. PFeller, 7 
T. R. 478; Ifajfy, Fung, 5Madd. 310. 

^ AnoHj Jenk. p. 5, case 6. 

^ Faine*s case, 8 Rep. 68 ; Smith v. 
Spencer, 2 Jur. N. S. 780. 

* Moody V. King, 2 Bing. 447; Buck- 
worth V. Thirkell, 3 B. & P. 652 ; 
Goodenough v. Goodenough, 3 Prest 
Abstract, notis. 

* Smith V. Spencer, 2 Jur. N, S. 
778; 4 W. R, 729; 3& 4Wm, IV. 
105, s. 2. 



* Co. Lit 32 b. and 37 b. 
' Perk 333. 

8 Ibid, 337, Roll. Ab. 676 ; I^Arcy 
V. Blake, 2 Sch. and L. 387. 

^ Co. Lit. 32 a. ; Bates v. Bates, I 
Ld. Rayd. 327. 
^® Hitchens v. Hitchens, 2 Vem. 402. 
" Moor 226 ; Perk 304. 
^* RenningUnCs ccue, Noy. Rep. 29 ; 
Co, Lit. 33 a. 

*^ Frampton v. Stephens, 21 Ch. D, 
164. 
1* Co. Lit. 390 b. 
1* Ibid. 33 a. 
^® 33 & 34 Vict. c. 23. 
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by his wife B, and, she having died, he married C, C would 
not upon his death be entitled to dower out of such an 
estate.^ 

The widow forfeits her right to dower if she elopes from 
her husband and commits adultery.^ The fact that at the 
time of the adultery they were living separate by mutual 
consent,^ or even that the husband's misconduct had been 
the original cause of her leaving him, does not affect the 
forfeiture f but her right to dower revives if her husband, 
without coercion, receive her back. Lord Coke says : — 

*' Sponte virum mulier fugiens et adultera facta 
Dote suH careat nisi sponsi sponte retracta."^ 

It IS said by the same learned judge that a Jewess, boi:n 
in England, married to an English-born Jew, would forfeit 
her right to dower if he were to be converted to Christianity 
and she remain a Jewess.® 

Formerly, a widow's right to dower was her life interest 
in a. third of all the lands for an estate of an inheritance in 
possession of which her husband was solely seised, either in 
deed or in law at any time during the coverture, and to 
which her issue might by possibility inherit.''^ 

As this right of hers prevailed even against purchasers of 
such land for valuable consideration considerable incon- 
veniences accrued therefrom. 

The Dower Act,® which was passed in 1833, effected very Dower Act, 
striking alterations in the law of dower then existing. '^33. 

The broad features of the Act are that it permits all 
husbands married after January ist, 1834, to bar their wives* 
right to dower by a declaration to that effect in any deed 
or will, it removed that peculiarity of dower in attaching to 
property conveyed to third persons by the husband, and it 
rendered property in which a husband had merely an equit- 
able, and not a legal interest, subject to dower. As has been 
said,^ it is not intended to treat at length of the law of - 
dower existing previously to that Act, but the main prin- 
ciples of the Dower Act will be here explained. 

The Dower Act provides that " Where a husband shall 
" die, beneficially entitled to any land for an interest which 



' Lit. sz, 

*I3 Ed. I. c. 34; Britt. 258 b; 
MenviVs casCy 13 Rep. at p. 23. 

^ Hetherington v. Graham^ 6 Bing. 
135 ; 3 M. & P. 399. 

* Woodward v. Dowse y 10 C. B. N. 
S. 722; Bosiocky. Smithy Z^^t^iV, 57. 



* Co. Lit. 32 a. 

^ Ibid, 

' Park, Dower, p. 5. 

8 3 & 4 Wm. IV. c. 105. 

® Ante p. 108. 
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" would not entitle his widow to dower out of the same at 
" law, and such interest, whether wholly equitable, or partly 
" legal or partly equitable, shall be an estate of inheritance 
"in possession, or equal to an estate of inheritance in 
" possession (other than an estate in joint tenancy), then 
** his widow shall be entitled to dower in equity out of the 
** same land."^ 

Where a husband shall have been entitled to a right of 
entry or action in any land, and his widow would be 
entitled to dower out of the same, although her husband 
shall not have recovered possession thereof, provided that 
any such dower be sued for or obtained within the period 
during which such right of entry or action might be 
enforced.^ 

No widow shall be entitled to dower out of any land 
which shall have been absolutely disposed of by her 
husband in his lifetime, or by his will.^ 

All partial estates and interests, and all charges created 
by any disposition or will of a husband, and all debts, 
incumbrances, contracts or engagements to which his land 
shall be subject or liable, shall be valid and effectual as 
against the right of his widow to dower.* 

A widow shall not be entitled to dower out of any land 
of her husband, when in the deed by which such land was 
conveyed to him, or in any deed executed by him, it shall 
be declared that his widow shall not be entitled to dower 
out of such land.^ 

A widow shall not be entitled to dower out of any land 
of which her husband shall die wholly or partially intestate, 
when by the will of her husband, duly executed for the 
devise of freehold estates, he shall declare his intention 
that she shall not be entitled to dower out of such land, or 
out of any of his land.® 

A right of a widow to dower shall be subject to any 
conditions, restrictions, or directions which shall be declared 
by the will of her husband duly executed as aforesaid.'^ 

Where a husband shall devise any land out of which his 
widow would be entitled to dower if the same were not 
so devised, or any estate or interest therein, to or for the 
benefit of his widow, such widow shall not be entitled to 
dower out of or in any land of her said husband, unless 
a contrary intention shall be declared by his will.^ 



^ Sec. 2. 
* Sec. 3. 



3 Sec 4. I ^ Sec. 6. 

* Sec. 5. I ^ Sec. 7. 



' Sec. 8. 
® Sec. 9. 
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No gift or request made by any husband to or for the 
benefit of his widow of or out of his personal estate, or of 
or out of any of his land not liable to dower, shall defeat or 
prejudice her right to dower,* unless a contrary intention 
shall be declared by his will.* 

Provided always, and be it further enacted, that nothing 
in this Act contained shall prevent any Court of Equity 
from enforcing any covenant or agreement entered into by 
or on the part of any husband not to bar the right of his 
widow to dower out of his lands, or any of them/ 

Nothing in this Act contained shall interfere with any 
rule of equity, or of any ecclesiastical Court, by which 
legacies bequeathed to widows in satisfaction of dower are 
entitled to priority over other legacies,^ 

Thq Act abolished two species of dower,* both of which 
had become obsolete, viz., dower ad ostium ecclesi<^\ and 
dovftt exassensupatris. 

It may be mentioned here that there was Ibrmerly 
another species of dower, called dower De la plus beale, which 
•' being merely a consequence of tenures by knights' service, 
** is virtually abolished by the statute which converts such 
" tenures into socage."^ 

It would seem that notwithstanding section 5 of the Act,® Dower 
the widow's claim to dower is not defeated by the rights of ^"'*^* 
her husband's creditors '^ and where a widow is left a legacy • 
in lieu of dower, she takes in preference to the other 
legatees, provided her husband had land out of which she 
would have been dowable,® but not otherwise.^ 

The widow's right to dower is barred if her husband 
devises to her any land,^® or the proceeds to be derived from 
the sale of any land," to which she would have been entitled 
as dowress. 

In order that a widow's right to dower should be barred 
under the provision of section 6, it is not necessary that her 
husband should have executed the deed containing the 
declaration against dower, and which conveyed the property 
in dispute to him.^^ 



* Sec. 10, which merely con- 
firmed the existmg law upon this 
point, Ayres v. Willis y i Ves. Sen. 

230- 

* Sec. II. . 
^ Sec. 12. 

* Sec. 13. 

* Co. Lit. 39 b, notis. 

* 3 & 4 Wm. IV.^ c. 105. 



' Wm.,*Real Property ; Spyer v. 
Hyatt y 20 Beav.621. 

8 Stahlschmidt v. Lett^ i S. & G. 
421 5 Heath v. 3endy^ i Russ. 543. 

• Acey V. Simpson^ 5 Beav. 35 ; 
Rofer V. Roper^ 3 Ch. D. 714. 

10 3 & 4 Wm. IV. c. 105, s. 9; 
Rowland v. Cuthbertson, 8 Eq. 466. 

" Lacy V. Hill, 19 Eq. 350. 

12 FairUy v. Ttuk, 27 L. J. Ch 28. 

8 



114 



POSITION IN LAW OF WOMEN. 



The rule referred to in section 12, is that where a widow 
who is entitled to dower has a legacy left to her in lieu 
thereof, that legacy is entitled to priority of paynient over 
legacies to mere volunteers,^ she being in the position of 
a purchaser for valuable consideration.* To entitle the 
widow, however, to this preference, she must have been 
entitled to dower at the death of her husband,* which, as 
dower can so easily be barred, occurs since the Act much 
less frequently than formerly. 

It follows also from the effect of the Act that in the 
present day a widow is much leSs often put to her 
election under the will of her husband than was formerly 
the case. 

Under the Real Property Limitation Act* only six years' 
arrears of dower can be recovered, and now an action for 
dower must be brought within twelve years after the time 
at which the right to bring the action first accrued.^ 

In localities where the custom of gavelkind prevails the 
copyholds. ^j^Q^ jjg^g 2i moiety of her late husband's land dum sola 

et casta vixerit f and the Dower Act applies to lands 
within this custom ;^ but not to copyholds.^ 
Isle of Man. In the Isle of Man the widow's right to dower is similar 
to that in places where the custom of gavelkind obtains f 
and in some boroughs her right of dower extends by the 
Custom to the whole of her husband's lands. ^® 

Freebench is that estate to which by the particular cus- 
tom of a manor the widow becomes entitled, on the decease 
of her husband, in his copyhold lands and tenements ; but 
as a widow only becomes entitled to freebench by virtue 
of a particular custom to that effect in any manor,^* it 
follows that where such custom exists the estate she is to 
take, both as to its quantity and duration, must depend 
upon the particular custom prevailing in the manor in 
question. 

So she may be entitled to no land,^^ or to no land, 



Arrears of 
dower. 



Gavelkind 



Freebench. 



^ Burridge v. Brady I, i. P. Wm. 
127 ; Blower v. Morrett^ 2 Ves. Sen. 
419; Davenhill v. Ftetcktr^ Amb. 
244; Acey V. Simpson^ 5 Beav .139 ; 
Norcott V. Gordon^ 14 Sim. 249. 

* Stahlschtnidt v. Lett^ i Sw. & G. 
422. 

^ Heafh v. Dendy, i Russ. at 545. 

* 3 & 4 Wm. IV. c. 27, s. 41. 

* 37 & 38 Vict. c. 57, s. I. 

« F. N. B. 150 O.; Hunt v. Gil- 
burney Cro. Eliz. 121 ; DaviesN, Selby, 



ibid, 825 ; Lady Cobham v. Tomlin- 
son^ T. Jones 6. 

' Farley v. Bonhaniy 2 J. & H. 
177. 

8 Pffwdrell V. J ones ^ 2 S. & G. 407 ; 
Smith V. Adamsy 5 De G. M. & G. 
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• Cain V. Catn^ 2 Moore P. C. 222. 

10 Co. Lit. nob. 

1* Brown^s case^ 4 Rep. 22a ; Shaw 
V. Thompson^ 4 Rep. 30 b. 

12 Kitch, Sth ed. 209. 
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but a third of the rents,* or to the whole of the land,^ 
or to a third,^ or a fourth part,* of her husband's lands, 
as the case may be. 

In some manors the widow's share varies accordingly as 
she is the first, second, or third wife,^ and in some the 
duration of the estate which she takes varies also. Thus, 
it may be for life,® durante viduitate^^ or dum sola et casta 
vixerit^ 

It is impossible to attempt in this treatise to give a 
description of all the numerous varieties of customs exist- 
ing in different manors. The great point to bear in mind 
in all questions arising upon copyholds is^ " that custom is 
" the life and soul of copyholds/'^ and, therefore, the par- 
ticular custom of each individual manor must be carefully 
enquired into. 

It has long been decided that freebench does not attach 
to trust estates ;*® and, as the Dower Act does not affect 
copyholds,** this is still law. 

The right to freebench does not, unless there be a special 
custom to the contrary ,*2 attach previously to the husband's 
decease.*^ It follows, therefore, that as a rule any alienation 
by a copyholder of his copyhold land, during his life, would 
bar his widow's claim to freebench. And it has been 
decided that her right to freebench would be barred where 
the lord enfranchised her husband^s copyholds ;*^ how it 
was that her (in those times) inalienable right to dower did 
not at once attach upon the enfranchisement does not 
appear from the report. 

Formerly, in order to enable a person to effect a testa- 
mentary disposition of his copyholds, it was necessary for 
him to make a surrender of them to the uses declared 



* Kitch 202. 

'^ Ibid, 201^*^ F. N..B. 150 P. 
^ Chapman v. Sharpe^ 2 Shaw 184. 

* Co. Lit. 33. 

' J ordan v. Savage^ 2 Eq. Cas. Ab. 

lOI. 

® Chantrell v. Randall, *i Lev. 20 ; 
Ldshmer v. Avery, Cro. Jac. 126. 

' Howard v. JSartUt^ Hob. 181 ; 
Cro. Jac. 573. 

® Co. Lit. ma. 

* Paslon V. Maunty Hetly 6. 

** Godwin v. Win'^morey 2 Atk. 525 ; 
Forder v. Wade, 4 B, C. C. 420 ; 
Smith V. Adams, 5 De G. M. & G., 
per Turner L. J., p. 724. 

^^ Ante p. 1 14 
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568. 

*' Godwin v. Winsmore, 2 Atk. at 
p. 526 ; Salisbury v. Nurd, Cowp. 
481 ; Benson v. Scott, Carth. 275 ; 
Benson v. Scott, 12 Mod. 49 ; Benson 
y .Scott, 3 Lev. 385 ; R. v. Inhabitants 
of Lopen, 2 T. R. 58b ; Brown v. 
Raindle, 3 Ves. 256 ; Hinton v. 
Uinton, 2 Ves. S. €31 ; Eastcourt v. 
Weeks, Free. 516; Dugworth v. Rad- 
ford, Wm. Jones 462. 

^* Lashmery, Avery, Cro. Jac 126. 
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by his will ; and this surrender was a sufficient alienation 
by him to bar his wife's right to freebench.^ 

It was enacted by section 3 of the Wills Act^ that a 
surrender to the uses declared in the will should not be 
necessary in order.to enable a testator to pass copyholds 
of which he might be possessed. Thus the customary law 
of copyholds is, to a certain extent, broken in upon for the 
purpose of giving an unlimited power of devise, and a 
wife may be barred of her right to freebench by means of 
a testamentary disposition under the Wills Act in the 
same manner as she may under the Dower Act be barred 
of her right to dower.^ 

There is another right which belongs to widows whose 
Quarantine, husbands die seised of lands, namely, that of Quarantine. 
This is a right a widow has to dwell for forty days next 
after the death of her late husband in his chief house, 
provided that such house be not a castle.* If she marry 
during that period her right of quarantine at once ceases, 
and apparently it ceases in like manner if she departs from 
the house.^ She has during the forty days a right to 
estovers, and some writers have asserted that in such cases 
the term " estovers " signified a right to sustenance. The 
former method of enforcing this right was by writ of 
Quarentina Habenda^ 

Where a man dies intestate his widow's share to his 
Personalty, pcrsoual estate is regulated by the Statutes of Distribution,'' 

Under these Acts, if the intestate leave a child or 
children, or descendants of any child, his widow takes 
one-third of such personal estate, after payment 'of his 
debts ; but if he leave no child, or descendant of any child, 
she takes a moiety. Her share can never be larger 
than this moiety, and if he leaves no next-of-kin, the 
other moiety goes to the Crown.^ 

The widow's right to her moiety may be barred by a 
jointure made previously to marriage, and expressed to be 
in. lieu of her claim- under her husband's iqtestacy; and 
this is so, even where she was an infanf at the time of the 
marriage.^ 

Where the terms of the settlement were that a certain sum 



^ See cases cited ante p* 1 15» note 13. 

* I Vict. c. 26, section 2, of whidi 
Act repealed 55 Geo. III. c. 192, 
which rendered surrenders in such 
cases unnecessary. 

3 Laceys. HiM^ L. R. 19 Eq. 346. 
. ^ 2 Inst. 16. 



* Colt \, Bishop of Coventry tVioh.lSZ* Glover v. Bates, I Atk. 439 



6 F. N. B. 162. 

* 22 Car. II. c. 10 ; I Jac. II. c. 17, 

sec. 7' 
8 Cave V. RobertSy 8 Sim. 214. 

• Lord Buckinghamshire v. Drury^ 
2 Eden 61, 3 B.P.C. 492 ; Harvey v, 
Ashley^ 3 Atk. 607 ; sed contra vide 
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was to be in lieu, bar and satisfaction of all dower or thirds Right to 
of the husband's real and personal estate, Lord Eldon ^"'^' 
said that, **As to the word 'thirds/ the clear intention 
" must be taken to mean her interest in case of intestacy. 
" The expression 'thirds' is never used accurately ; it is a 
" sort of expression, in common parlance, descriptive of the 
" interest upon an intestacy."^. 

In one case, where a man at the date of his marriage 
settled a rent charge upon his wife, "for her jointure and 
" in lieu of dower and thirds at Common Law," it was held 
that the rent charge was in lieu of his widow's claim to 
his land only, and not to her statutory share in the undis- 
posed, residue of his personalty.^ This doctrine does not 
apply in the case of a will where an intestacy arises by 
some accidental occurrence, because there the intention 
is to bar her from her thirds for the sake of the persons 
under that instrument to take the residue.^ But the 
principle of the decision in Pickering v. Stamford^ does 
not apply to a case where on the face of the will there is 
an intestacy as to a great part of the estate, and the words 
of exclusion are absolute, general, and comprehensive.^ 

Where a man has covenanted to lekve or to pay at his death 
a sum of money to his wife, she will not be entitled to take 
any distributive share under an intestacy, or a partial in- 
testacy, except as payment, or payment pro tantOy of the 
said specific sum.® But where the covenant is to settle an 
annuity,"^ or even a gross sum besides the annuity, the 
widow will be entitled as well to her distributive share, as 
to have the covenant performed ;® so also in a case where 
the wife was entitled during her husband's life topayment 
of a sum of money which he had covenanted to leave 
her in default of his making such payment previously to 
his djsjcease, it was held that she was entitled, upon his 
death without having fulfilled his covenant, both to her 
distributive share, and also to have his covenant for pay- 
ment performed.® 

There was a curious custom appertaining to the rights of 



* Druce v. Denison^ 6 Ves. 394 ; 
see also Gurly v. Gurly, 8 CI. & F. 
743 ; Davila v. Davila^ 2 Vcrn. 725 ; 
Thompson v. Watts^ 2 J. & H. 291. 

* ColUton V. Garth, 6 Sim. 19 ; 
sed vide Thompson Vf Watts^ supra. 

^ Garthshores, Chalie^ lo Ves. 17, 
18 ; Pickering "v, Stamford , ^Wqs. 332, 
492 ; Leake v. Robinson^ 2 Mer. 394. 



* Lett V. Randall, 3 Sm. & G. 89. 
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widows which prevailed in the City of London, the 
province of York, and possibly in parts of Wales.^ It was 
called " widow chamber," and signified that the widow of a 
person within the custom was entitled to the furniture of 
her chamber, or in case the estate exceeded ;^2,ooo, then 
to £$0 instead thereof.^ This right of " widow chamber '* 
being a thing in action passed upon the death of the widow 
to her personal representatives, and not to those of her 
husband.3 

Under the customs prevailing in the above-mentioned 
places, besides her right to " widow chamber," the widow 
had a share in her deceased husband's personalty different 
to that which she would take under the Statute of Distri- 
butions. His property, after payment of debts and 
deducting the before-mentioned " widow's chamber," was 
divided, if there were children, into three parts, of which 
she took one third part, and the children another third part, 
the other third part, by virtue of i Jac. II. c. 17, being 
made subject to the Statute of Distributions. If there 
were no children, then she took one moiety and her share 
in the other moiety under the statute.* 

This right of the widow under the custom of the City of 
London was incapable of being defeated by any will made 
by her husband^ until an Act was passed giving power to 
the freemen to dispose of their property as they should 
think fit.8 

It should be observed, that while the custom of the City 
of London affected freemen of the City, whether they 
lived within its bounds or not,^ the contrary was the case 
of the custom of the Province of York, which is local.^ 
These customary modes of distributing the estates of 
intestates were, however, abolished in the year 1856,^ and 
the same Act would appear to have abolished ** widow 
" chamber " also. 

In order to obviate the expense attending adminis- 
trations actions where the estate is a small one, it 
has been provided that where a man dies intestate, and 
possessed of property not exceeding in value ;^ioo, 
administration may be granted to his widow by the 
registrar of the Local County Court.*® 



^ Lord Hastings v. Sir A, Douglas^ 
3 Wils. 345. 

* Biddle v. Biddle, ^ Vin. Ab. 200. 
^ Ireton^s case^ 2 Free. 28. 
*2Salk.426 ; Bohun 186. 

* Bohun ; Hastings v. Douglas^Cro. 
Car. 345 ; Webb v. Webb^ 2 Vera. 1 10. 



• II Geo. I. c. 18, sec. 17. 
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' 19 & 20 Vict, c 94, sec, I. 
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THE POSITION OF WOMEN IN RELATION 

TO CONTRACTS. 

A FEME SOLS is in almost the same position as a man with 
regard to her power of entering into contracts, but there are 
certain restrictions on her free power of contracting, which 
do not exist in the case of the latter. 

Thus women have not, since the year 1843, been permitted 
to work underground in any mine or colliery^, and by the 
Factories Acts various restrictions have been placed upon 
the hours during which women may be employed, and the 
nature of the places in which they may be employed.^ 

The position of femes covert has hitherto been very 
different in regard to their capacity, or rather incapacity, to 
enter into contracts. 

• In treating of the law as it affects the contracts of femes 
covert, it will be well to consider the subject under the 
following heads : — 

1. How far a Feme Covert can bind herself or her separate 
estate, by Contracts entered into by her during Coverture, 

2. How far Contracts entered into by a Feme Sole 
previously to her Marriage operate to bind her Husband. 

3. How far the Contracts entered utto by a Feme Covert 
subsequently to her Marriage operate to bind her Husband. 



I . How far a Feme Covert can bind herself or her separate 
estate, by Contracts entered into by Iter during Coverture, 

At Common Law a feme covert can not in general either At commoo 
sue or be sued upon contra^cts entered into by her, as they ^^* 
are absolutely void,^ for, as has been said, ** a feme covert 
" is unquestionably incapable of binding herself by a contract, * 
** it is altogether void."* 

^ Com. Dig. Baron and Feme (Q. 

* Per Pollock C.B., . Fairhurst v. 
Liverpool Adelphi Loan Association, 
23 L. J. Ex. 164, 
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The only exception to this rule is where, for some special 
reason and under peculiar circumstances, the feme is in the 
eyes of the law considered (although still covert) to be 
quoad the particular contract a feme sole, as where a 
woman is judicially separated/ or has obtained a protection 
order^ and in such case no subsequent variation or reversal 
of any decree for judicial separation will alter her liability 
during the period intervening between the decree and such 
variation or reversal^. Again, where the husband is civUiter 
morttms^ and therefore disabled from suing or being sued 
on behalf of his wife, she must be considered a feme 
sole,* as in Weylands case^ where the husband was 
banished for life, or whilst he is undergoing a sentence of 
penal servitude.® 

But inasmuch as these exceptions to -the rule of law, as 
to the inability of a feme covert to sue or be sued alone, 
are based upon the principle that the husband is by law 
placed in a position which absolutely prevents his joining 
or being joined with his wife,' it follows that the rule of 
Common Law, as to a feme covert's incapacity to bind 
herself by her contracts, still holds good where the husband 
voluntarily goes or remains abroad,^ or where he is an 
alien,® or an alien enemy .^® 

As at Common Law, a feme covert's husband is not 
entitled to her choses in action, whether debts by obli- 
gation, contract, or otherwise, unless he and his wife 
recover them." It follows that at Common Law where 
a feme sole having made a contract, subsequently marries 
and survives her husband, without his having reduced her 
choses in action into possession, the right in respect of such 
contract would enure to her alone ;^^ and so, if under 
similar circumstances she were to predecease her husband, 
the right yrould devolve on her personal representative,^* 



^ 2Q& 21 Vict c. 85, sec. 26. 

' Ibid, sec. 21. 

' 21 & 22 yict. c. 108, sec. 8. 
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Lit. 133 a. 
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and where a divorce,^ judicial separation,^ or protection 
order* has been obtained, before any such property has been 
reduced into possession, the feme covert is in the position of 
a feme sole. 

It should be observed that now this doctrine only applies 
to cases not within the Married Women's Property Act, 1 882.* 
Where a right to sue in respect of a simple contract debt 
accrued to a feme during coverture, she did not by virtue 
of the provision contained in section 7 of the Statute of statute of 
Limitations ^ become barred of her right of action during l*™*'***^^"*- 
the continuance of such coverture. And this was held to 
be so even where, owing to the peculiar circumstances of 
the case, no action could have been maintained during the . 
coverture.® But, inasmuch as now femes covert are enabled 
to sue in the same? manner as if they were sole,^ it is sub- 
mitted that this is no longer law. 

If a feme covert is sued, and she successfully sets up the 
defence of coverture, she will have the costs of defending 
the action,^ and where she is sued as a feme sole and 
successfully sets up the defence of coverture, and obtains 
judgment for costs, the plaintiff having sued* her as a feme 
sole, is concluded from denying that she is sole if she obtains 
process in her own name.® 

The rule laid down in Nepeau v. Doe}^ that a person 
who has been abroad for seven or more years, and has not 
been heard of during that period, is presumed to be dead, 
applies to cases where a feme, whose husband has not been 
heard of during such a period, sues or is sued, and in the 
absence of any evidence to the contrary, she is in such a 
case regarded as a feme sole.^^ 

. By the custom of the City of London (and possibly of 
some other places^^) if a feme covert is a feme sole merchant, Feme sole 
then, as regards contracts entered into by her within the °*«'<**°'- 
limits of such custom, she will under certain circumstances 
herself be liable for such contracts. 

A feme sole merchant is defined in an old case as being 
" where the feme trades by herself in one trade with which 



^ Wells V, MalboHy 31 L. J. Ch. 344. 

* In re Insole^ L. R. i Eq. 470 ; 
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" her husband doth not meddle, and buys and sells in that 
** trade," * but the custom will not support an action in 
superior courts,^ although it may be pleaded as a good 
defence,* and under the custom a feme coverl: may be 
made a bankrupt :* the custom is now, however, of but 
^ little practical importance. 

This being the position of a feme covert at Common 
Law as to her power of binding herself by contracts, the 

goctnne of doctrfnc of the Equity Courts as to a feme covert's power to 
bind her separate estate by her contracts, and the way in 
which that doctrine has been recognised and approved of 
by the Legislature, must now be considered. 

It will be observed when the Married Women's Property 
Act, 1882,^ is treated of,® that the sections referring to con- 
tracts relate only to the liability of a feme covert's separate 
estate for her contracts. This is merely an extension by 
the Legislature of the former doctrine held by the Courts of 
Equity ; and properly to understand the effect of this legis- 
lative extension, it is necessary to have some acquaintance 
with that doctrine. 

It has been observed by Lord Justice Brett^ that 
** It is not true to say that equity has recognised or invented 
" a status of a married, woman to make contracts, neither 
" does it seem to me that equity has ever said that what 
*' is now called a contract is a binding contract upon a 
" married woman. What equity seems to me to have done 
" is this, it has recognised a settlement as putting a married 

estate liable. " woman into the position of having what is called a sepa- 
" rate estate, and has attached certain liabilities, not to her, 
" but to that estate."^ And again it has been said that, 
** Although she may become entitled to property to her 
*' separate use, she is no more capable of contracting than 
" before, but she may pledge her separate property and 
" make it answerable for her engagements.*'® 

The separate estate of a married woman would not in 
all cases prior to the Act of 1882, have been affected by a 
mere general engagement. In order to have affected such 
separate estate, there must have been something more than 
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Lavie v. Phillips, 3 Burr. 1784. 

* Lavie v. Phillips. 
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the mere obligation which the law would create in the case 
of a man or a single woman.^ The principle upon which principle ot 
the Courts of Equity acted was explained by Sir T.^^>*^^ 
Kindersley in Mrs, Matthewmatis case^ thus : — " If a 
** married woman, having separate estate, enters into a pecu- 
" niary engagement, whether by ordering goods or other- 
" wise, which (if she were a feme sole) would constitute her 
' a debtor,and in entering.into such engagement shepurports 
" to contract not for her husband, but for herself and on 
" the credit of her separate estate, and it was so intended 
" by her, and so understood by the person with whom she 
** is contracting, that conillitutes an obligation for which the 
" person with whom she contracts has the right to make 
" her separate estate liable, and the question whether the 
" obligation was contracted in the manner I have mentioned 
" must depend upon the facts and circumstances of each 
" particular case/' So where the feme covert lives apart from 
her husband and has a separate estate, it has been said that 
" The Court is bound to impute to her the intention to 
"deal with her separate estate, unless the contrary is 
" clearly proved/'^ In order to learn the history and trace 
the gradual development of the law on this point, the 
reader cannot do better than study carefully a portion of 
the judgment of the same learned judge. Sir T, Kindersley ^ 
in the case of Vau^hatuv. Vanderstegan^ for although the 
principal point decided in that case was not followed in 
the case of The London Chartered Bank of Australia v. 
Lemprikre^ nor in some subsequent cases presently referred 
to, nevertheless} the previous portion of the Vice- 
Chancellor's judgment has never been dissented from, and is 
a masterly exposition of the law on this subject. He said, 
"Although from an early period Courts of Equity had soonginand 
" far departed from the settled rules of law with respect to of priicSSl 
" a feme covert as to admit of property being settled in trust 
" for her separate use, and had established the principle 
" that, with respect to the property so settled, she should be 
" considered a feme sole quoad ^t capacity of enjoying, and 
" the capacity of disposing of that properly, it was remark- 
" able how long and steadily they refused to grant to her 
" the other capacity of a feme sole, that of contracting 



* Jones V. Harris^ 9 Ves, 493 ; 
Aguiiar v. Aguilar^ 5 Mad. 414 ; 
yohnson v. Gallagher^ 3 De G. F. & 
J . 5 14 ; Z. dr» C. Bank of Australia v. 
Lempriire^ L. R. 4 P. C S91. 



« L. R. 3 Eq. 787. 
5* Johnson v. Gallagher^ 3 De G. F. 
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" debts. It might very reasonably be considered that she 
" should have that capacity to the same limited extent to 
" which she was constituted a feme sole, although to ha;ve 
** extended her capacity of contracting debts beyond that 
" limit, would have been clearly a violation of all principle. 
" But so deeply were Courts of Equity impressed with the 
*' propriety of adhering to the rule of law by which a married 
" woman is incapable of contracting a debt, that they would 
" not recognise in her the capacity of doing so at all,' not 
" even to the same limited extent to which they had con- 
" stituted her a feme sole. After a time, however, being 
" pressed by the injustice of allolUngher, after having deli- 
*^ berately and solemnly entered into an engagement* for the 
" payment of money, to continue in the enjoyment of her 
*' separate property without paying her creditors, the Courts . 
" at first ventured so far as to hold, that if she made a con- 
/* tract for payment of money by a written instrument with 
•' a certain degree of formality and solemnity, as by a bond 
" under her hand and seal, in that case the property settled 
** to her separate use should be made liable to the paynJent 
** of it ; and this principle (if principle it could be called) was 
" subsequently extended to instruments of a less formal 
" character, as a bill of exchange or promissory note, and 
" ultimately to any written instrument But still the Courts 
" refused to extend it to a verbal agreement or other common 
" assumpsit, and even, as to those more formal engagements 
" which they .did hold to be payable out of the separate 
" estate, they struggled against the notion of their being 
" regarded as debts, and for that purpose they invented 
" reasons to justify the application of the separate estate 
" to their payment without recognising them as debts or 
" letting in verbal contracts. I must observe, however, that 
" a contract for the payment of money made by a married 
" woman having separate estates, though called a debt, is 
" only a debt sub modo. When compared with the debt of 
" a feme sole or a man, it lacks most of the qualities of a 
" debt. It cannot be enforced against her person either at 
" law or in equity ; even in a Court of Equity it cannot be 
" enforced against property, real or personal, held generally 
" in trust for her ; and though she is, of course, a necessary 
" party to a suit to enforce it as against property held in 
** trust for her separate use, the suit must be against the 
" trustees in whom that property is vested ; and the decree 
" can not go against her to pay it, but only against the 
*' trustees, to compel them to pay it out of the separate 
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" estate. If she should survive her husband, although the 
** creditors may have the right in equity still to enforce the 
" payment of the debts contracted during coverture out of 
" any remaining estate or interest which was settled to her 
" separate use, yet her person and her general property . 
" remain as completely exempt as before from all liability, 
'* and she could not be sued for it at law, notwithstanding 
" her having become discovert." 

In order to appreciate the progress made by the Courts Progress of 
of Equity in putting the liability of a feme covert's separate p"°"^^®- 
estate upon the same footing in regard to her verbal, as to her 
more formal engagements, the judgment before referred to in 
Mrs. Matthewmatis case} which was decided fourteen years • 
subsequently to the case just quoted from, may again be 
considered. Here the same learned judge said '? " It is 
*' clearly not necessary that the contract should be in 
" writing, because it is now admitted that if a married 
" woman enters into a verbal contract expressly making 
" her separate estate liable, such contract would bind it ; 
** nor is it necessary that there should be any express refer- 
" ence made to the fact of there being such separate estate 
** for a bond, or promissory note, given by a married woman 
" without any mention of her separate estate, has long been 
" held sufficient to make that separate estate liable, if the 
" circumstances are such as to lead to the conclusion that 
" she was contracting, not for her husband, but for herself, 
" in respect of her separate estate, that separate estate will 
*• be liable to satisfy the obligation."^ 

So, for example, the separate estate of a feme covert has 
been held liable to satisfy a bond entered into by h6r,* or 
a sum of money which she had covenanted to pay to the 
trustees of her daughter's marriage settlement f or moneys 
due to her solicitors f or the costs of an action^ in which 
she was not successful f or a bill of exchange f or promissory 
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note^ accepted oi** endorsed^ by her. The separate estate of 
a feme covert has also been held to be liable under her 
agreements to pay house rent higher than that which her 
husband had agreed for with his landlord ;^ or under her 
agreement to accept a lease ;* or for necessaries supplied to 
her f and it appears that even before the Act of 1882 money 
advanced by a stranger for the payment of a feme covert's 
funeral expenses, where she was living apart from her 
husband,would have been binding upon her separate estate.® 
Inasmuch as the later cases upon the liability of a feme 
covert's separate estate for her contracts have proceeded upon 
the principle that a feme covert might make her separate 
estate liable for her " general engagements," the observations 
oiy antes L.y. as to the meaning, ** the term general engage- 
" ments," in the case oi London Chartered Bank of Australia 
V. Lempriire^ should be observed. 

Where a feme covert had a limited interest only in property, 
as, for instance, a life estate with a power of appointment, 
appointment, j^. ^^^ decidcd that the debts, obligations, and engage- 

ments entered into upon the faith or credit of her separate 
estate rendered the corpus of that property liable, provided 
the power of appointment was general by deed or writing 
or will.® And the same was decided where the power to 
appoint was by will only, and had been exercised ;? this 
decision has now received legislative validity.^® It has 
been said by Turner L.jy^ that, where there has been 
a limitation in default of appointment and the power has 
not been exercised, " there cannot be any reasonable doubt 
" that the debts and engagements of the married woman can 
** not prevail against the parties entitled in default of appoint- 
" ment,and the case oiNailv, Panter^^ implicitly decides that 
" point" There appears no reason for thinking that in this 
respect the law is now altered, except in cases where a feme 
covert, who is trading separately from her husband, becomes 
a bankrupt,^^ and there it is submitted the power, unless 
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exerciseable only by will, will pass to the trustee in 
bankruptcy. 

Under the Bankruptcy Act, 1869/ where the power is 
exerciseable only by will, it will not pass to the trustee, as 
such a power can only be exercised in the manner and by 
the person to whom it is given f but where it has been 
already exercised and the donee of the power has 
died, then the appointee may be held to be a trus- 
tee for the creditors.* 

But the general engagements* of a feme covert could General 
not before the Married Women's Property Act, i882,^m?nu*Sota 
have been enforced against property settlet* to her sepa- sJ'mSS****" 
rate use without power of anticipation.® Nor were such estate, 
general engagements considered by the Court to be at 
all in nature of a charge upon the separate estate of the 
feme covert.^ It, therefore, follows that all of the separate 
estate which the Court could apply in payment of the 
debts or engagements of a feme covert was such particular 
separate estate as she was possessed of at the time of con- 
tracting such debts or engagements, unfettered by a restraint 
upon anticipation ; and that any property which she might 
have acquired subsequently to contracting such debts and 
engagements would not have been affected thereby.® 

Having thus considered the former power of a feme 
covert to bind her separate estate in a Court of Equity, the 
new powers of contracting given to her by the Married 
Women's Property Act, 1882,^ may now be taken into 
consideration.* 

It is enacted as follows : — 

"A married woman shall* be capable of entering into and Manied 
" rendering herself liable in respect of and to the extent p^S^^ 
" of her separate property on any contract, and of suing ^^* **^'' 
** and being sued, either in contract or in tort, or otherwise, 
" in all respects as if she were a feme sole, and her husband 
" need not be joined with her as plaintiff or defendant, or be 



* 32 & 33 Vict. c. 71, s. 15, subs. 4. 
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" made a party to any action or oth^r legal proceeding 

" brought by or taken against her ; and any damages or 

Sec. I. " costs recovered by her in any such action or proceeding 

Sub-sec. 2. u gj^^ji i^g j^^j. separate property ; and any damages or costs 

" recovered against her in any such action or proceeding 
" shall be payable out of her separate property, and not 
." otherwise/'i 

Sub-scc. 3. " Every contract entered into by a married woman shall 
" be deemed to be a contract entered into by her with 
" respect to and to bind her separate property, unless the 
" contrary be shown."^ 

Sub-sec. 4. " Every corif ract entered into by a married woman with 
" respect to and to bind her separate property shall bind not 
" only the separate property which she is possessed of or 
" entitled to at the date of the contract, but also all separate 
** property which she may thereafter acquire."^ 

Sub-sec. 5. ** Every married woman carrying op a trade separately 
" from her husband shall, in respect of her separate property, 
" be subject to the bankruptcy laws in the same way as if 
" she were a feme sole."? 

Sec. 3. ** Any money or other estate of the wife lent or entrusted 

" by her to her husband for the purpose of any trade or 
" business carried on by him, or otherwise, shall be treated 
*' as assets of her husband's estate in case of his bankruptcy, 
" under reservation of the wife's claim to a dividend as a 
" creditor for the amount or value of such money or other 
" estate after, but not before, all claims of the other credi- 
" tors of the husband for valuable consideration in money 
" 5r money's worth have been satisfied."^ 

Sec. 4. " The execution of a general power by will by a married 

" woman shall have the effect of making the property 
" appointed liable for her debts and other liabilities in the 
" same manner as her separate estate is made liable under 
" this Act.6 

** A married woman may by virtue of the power of mak- 
" ing contracts hereinbefore contained effect a policy upon 
" her own life or the life of her husband for Her separate 
" use ; and the same and all benefit thereof shall enure 
" accordingly. A policy of assurance effected by any man 
" on his own life, and expressed to be for the benefit of his 
" wife, or of his children, or of his wife and children, or any 

« 

* Sec. I, subsec. 2. of "carrying on a trade separately, 
' Sec. I, subsec. 3. "* etc.,*'w*</^ chapter Property p. 97. 

^ Sec. I, subsec. 4. * Sec. 3. 

* Sec. I, subsec. 5. As to meaning , ' Sec. 4. 
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** of them, or by any woman on her own life, and expressed 
** to be for the benefit of her husband, or of her children, or 
** of her husband and children, or anyof them, shall create a 
" trust in favour of the objects therein named, and the 
" moneys payable under any such policy shall not, so long 
'* as any object of the trust remains unperformed, form part 
" of the estate of the insured, or be subject to his or her 
" debts : Provided, that if it shall be proved that the policy 
** was effected and the premiums paid with intent to defraud 
" the creditors of the insured, they shall be entitled to receive, 
" out of the moneys payable under the policy, a sum equal 
" to the premiums so paid. The insured may by the policy, 
*' or by any memorandum under his or her hand, appoint a 
*' trustee or trustees of the moneys payable under the policy, 
" and from time to time appoint a new trustee or new 
" trustees thereof, and may make provision for the ap- 
** pointment of a new trusteeor new trustees thereof, and for scc. «. 
" the investment of the moneys payable under any such 
" policy. In default of any such appointment of a trustee, 
" such policy, immediately on its being effected, shall vest 
" in the insured and his or her legal personal representa- 
" tives, in trust for the purposes aforesaid. If, at the time 
" of the death of the insured, or at any time afterwards, there 
" shall be no trustee, or it shall be expedient to appoint a 
" new trustee or new trustees, a trustee or trustees or a 
" new trustee or new trustees may be appointed by any 
" court having jurisdiction under the provisions of the 
" Trustee Act, 1850, or the Acts amending and extending 
** the same. The receipt of a trustee or trustees duly ap- 
" pointed, or, in default of any such appointment, or in 
*' default of notice to the insurance office, the receipt of the 
" legal personal representative of the insured shall be a dis- 
" charge to the office for the sum secured by the policy, or 
** for the value thereof, in whole or in part."^ 

" A woman after her marriage shall continue to be liable 
" in respect and to the extent of her separate property for 
" all debts contracted, and all contracts entered into or 
" wrongs committed by her before her marriage, including 
" any sums for which she may be liable as a contributory, 
" either before or after she has been placed on the list of 
" contributories, under and by virtue of the Acts relating to 
" joint stock companies; and she may be sued for any such 
'* debt and for any liability in damages or otherwise under 

^ Sec. II. 
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" any such contract, or in respect of any such wrong ; and 
" all sums recovered against her in respect thereof, or for 
** any costs relating thereto, shall be payable out of her 
" separate property ; and, as between her and her husband, 
" unless there be any contract between them to the con- 
" trary, her separate property shall be deemed to be prima- 

Sec. 13. " rily liable for all such debts, contracts, or wrongs, and for 
" all damages or costs recovered in respect thereof ; Pro- 
" vided always, that nothing in this Act shall operate to 
" increase or diminish the liability of any woman married 
" before the commencement of this Act, for any such debt, 
" contract, or wrong, as aforesaid, except as to any separate 
" property to which she may become entitled by virtue of 
" this Act, and to which she would not have been entitled 
" for her separate use under the Acts hereby repealed or 
" otherwise, if this Act had not been passed."^ 

Nothing in this Act contained shall interfere with or 
affect any settlement or agreement for a settlement made 
or to be made, whether before or after marriage, respecting 
the property of any married woman, or shall interfere 
with or render inoperative any restriction against anticipa- 
tion at present attached or to be hereafter attached to the 
enjoyment of any property or income by a woman under 

Sec. 19. any settlement, agreement for a settlement, will, or other 
instrument, but no restriction against anticipation contained 
in any settlement or agreement for a settlement of a 
woman's own property to be made or entered into by 
herself shall have any validity against debts contracted by 
her before marriage, and no settlement or agreement for a 
settlement shall have any greater force or validity against 
creditors of such woman than a like settlement or agree- 
ment for a settlement made or entered into by a man would 
have against his creditors.^ 

It will be at once observed how great a modification 
in the former law is introduced by these sections of the 
Act. 

It will also be observed that the leading principle of the 
English system of jurisprudence that a feme covert is 
incapable of binding herself personally by her contracts 
is not in terms abolished, nor (seemingly) in any way 
changed.* This newly given power of contracting appears 
only to extend to a feme covert's separate estate, and the 
observation made by the Lord Chancellor in a recent case 

^ Sec. 13. I * Sec. 19. | ^ See also remarks /^j/ p. 131. 
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viz., that a feme covert " can not herself contract unless so 
" far as she may have separate estate."^ 

Separate estate. is exclusively a creature of equity, and is 
not recognised at Common Law except by virtue of the Judi- 
cature Act. Since the passing of the previous Married 
Women's Property Acts,which gave to the feme covert, under 
certain circumstances, a power to contract so as to bind her Feme Covert 
separate property, it has been said that ; " by the law of this S?sSf' ^'""^ 
" country' a married woman can not bind herself except by personally. 
" binding her separate property : she can not bind herself 
" personally "^ and this has been followed in a recent case.^ 
It has been said that " No judgment can be given in this 
" country against a married woman upon which she can be , 

" sent to prison/'* And again, " At law no judgment can be 
" given against a married woman. In equity an order can 
•' only be made on her separate estate to charge it, so far as 
^ " there is no restraint on anticipation."^ An order for pay- 
ment of a j udgmen t debt under the Debtors Act, 1 869^ (which 
would be followed as a matter of course by an order for com- 
mitment in default), against a feme covert has been affirmed 
by the Court of Exchequer f but in this case she had not 
pleaded coverture in the action in which the judgment 
had been obtained, and it was said by Martin B. that 
" the Court will only discharge a married woman when she 
" is a party to the record as such," and " that where an 
" action is brought against her simpliciter^ and judgment 
" recovered, she can not show by any subsequent proceed- 
" ings that she is a married woman." So also where a feme 
covert was sued as a feme sole, and she allowed judgment 
to go by default,® or where she pleaded coverture, but 
that plea was found against her,^ and was arrested under 
a ca. sa. issued upon the judgment, the Court has refused 
to discharge her upon proof of coverture, as she, by 
allowing judgment to go against her, created a sort of 
estoppel : her proper remedy in such cases would have 
been by writ of error ; and would now be to take out 
a summons to set aside the judgment against her, which 



* Per Lord SelboraeL.C. in Deben- 
ham V. Mellon^ L. R. 6 App. Cas. 31. 

* Per Bramwell L.J., Atwood v. 
Chichester y 3 Q. B. D. 723. 

3 Durrani v. RUketts, 8 Q. B. D. 
177. 

* Per Brett L.J., Davies v. Ballen- 
detty 46 L.T. 797. 

^ Per Cotton L.J., ibid. p. 799. 



Vide etiamHulme v. Tennant.l B.C.C. 
16 ; Francis v. Wigzelly I Madd. 258 ; 
AylettvMshton, I My. & Cr. at p. III. 

* 32 & 33 Vict. c. 62, sec. 5. 

' Dillon V. Cunningham, L. R* 8 
Ex. 23. 

® Moses V. Richardson, 8 B. & C. 
421. 

« Poole V. Canning, L.R. 2 C.P.241. 
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was the method adopted in Davies v. BcUlenden} Although 
a feme covert has not hitherto been personally liable for 
her contracts, the Courts of Equity, wherever her separate 
property is concerned, have always been able to enforce 
their orders and decrees against her as easily as against her 
husband,^ and this has long been settled law,* so where 
an order for payment of a sum of money out of her separate 
estate was made against a feme covert and she disobeyed 
the order, the Court gave leave for an attachment to issue 
against her for contempt as if she had been a feme sole.* It 
is true that section i, subsection 2 of the Married Women's 
Property Act, 1882, in enlarging the power of a feme 
covert to enter into contracts, makes use of very wide terms ; 
and the words " in all respects,'* etc., might, if they stood 
alone, be construed to extend to her a personal liability, 
but it is submitted their meaning is modified by the 
previous and subsequent parts of the subsection. Moreover, 
it is especially provided that, if judgment be recovered 
against a husband and wife jointly, the judgment is to be 
a judgment against the husband personally and against 
the separate estate of the wife,^ and that in those cases 
where she is in future to be subject to the Bankruptcy Laws, 
it is to the extent of her separate property only.® This 
appears to negative the idea of her being in future 
personally liable. 

It is not clear whether under any circumstances, other 
than those in Dillon v. Cunningham^ a feme covert will be 
liable to the provisions of the Debtors Act, 1869 f inasmuch, 
however, as a committal under that Act is in the nature of 
a committal for contempt ; it is possible that she will be so 
liable. 

Formerly, under the custom of the City of London (and 
this custom perhaps also obtained in a few other cities, 3 Burr. 
1785), a feme covert who fell under the designation of a feme 
sole merchant might be made bankrupt,® but these cases, at 
least of late years, ceased to have much practical import- 
ance. Previously to the commencement of the Act of 1882, 
a feme covert might perhaps, under the special circum- 
stances mentioned in reference to their powers of contracting,^® 



^ 46 L. T. 797. 

^ Per Stuart V.C ., Hope v. Carnegie, 
L.R. 7 Eq. at p. 261. 
' Bell V. Hyde, Pre. in Chy. 328. 
* Ottway V. Wing, 12 Sim. 90. 
^ Poslp. 141. 



* Sec. I, subsec. 5. 
' Ante p. 131. 
® 32 & 33 Vict. c. 62. 
^ Laviey, Phillips, 3 Burr. 1776; 
Ex parte Carrington^ I Atk. 206. 
^^ Ante p. 120. 
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have been subject to the Bankruptcy Laws. With these 
exceptions, a feme covert could not be adjudicated a bank- Banirruptcy. 
rupt,^ even if she had separate estate,^ the proper course for 
a person having a judgment against her being to proceed 
against such separate estate in a Court of Equity,^ such pro- 
ceedings were generally taken in the Chancery Division. 

It does not appear that a feme covert is even now liable 
to the Bankruptcy Laws except to the extent and under 
the circumstances provided by the recent Married Women's 
Property Act.^ Lord Cairns L.C.y in the above mentioned 
case of Ex parte Holland^ explained the effect of section 
12 of the Married Women's Property Act, 1870,^ and 
bearing in mind the language of section 1, subsection 2, 
and section 13 of the recent Act,® his reasoning would 
appear to apply equally now, subject to the provisions of 
subsection 5. The explanation by that learned judge of 
the position of a feme covert in respect to Bankruptcy pro- 
ceedings, and of the manner in which an Act of Parliament 
ought to be construed, is so clear and instructive that it 
may be advisable to quote it here at some length. He ex parte 
said, " The application which is made in this case to make ^^^^««^- 
" a married woman a bankrupt is founded, and it is pro- 
perly admitted that it must be founded, on the Married 
Women's Property Act, 1870, and when we look at the pro- 
" visions of that Act the only one which is material to this 
" question is the 12th section. That section provides that 
*^ * A husband shall not by reason of any marriage which 

* shall take place after this Act has come into operation, be 

* liable for the debts of his wife contracted before marriage.' 
*' This is a very strong and novel provision, and the section 
*' then addresses itself to consider what is to be done with 
" regard to debts of that nature, and provides that ' The 
" * wife shall be liable to be sued for, and that any property 

* belonging to her for her separate use shall be liable to 
satisfy such debts as if she had continued unmarried.' 

" Now it must be remembered that the words are, ' the 

* wife shall be liable to be sued.' These are technical words, 
zxidi primA facie relate to nothing but a suit at law or in 
equity, and I should be disposed to read them as meaning 
that although the husband should not be liable for the 
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^ Ex parte Holland^ In re Heneagiy 
L. R. 9 Ch.307, j^<3? vide Day y.Freund, 
35L. T.N. S. 551. 

* Ex parte Jones ^ In re Grissell^ 12 
Ch. D. 484. 



* In re Poole's Estate^ Thompson 
Bennett^ 6 Ch. D. 739. 
. * Ante p. 128. 

*33& 34 Vict. c. 33. 
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" debts, yet the wife might be sued at law or in equity as 
" if she were unmarried. That right has been exercised by 
" the creditor in the present case who has brought an action, 
" and the action has resulted in a judgment against her, 
which has been unproductive. For the purpose of expound- 
ing these words, an argument was used by Mr. Pollock, and 
it is the only argument which could be of any avail to him, 
that the words must be understood to include every result 
which fairly follows from a suit at law or in equity, and 
" that one of these results is a debtor's summons which would 
" form the foundation of an adjudication in bankruptcy. 
" But he was obliged to confess that all the ordinary con- 
'* sequences of a suit at law or in equity would not follow, for 
" when I put the question to him, whether property not 
** settled to her separate use could be taken in execution, he 
was obliged to admit that it could not be taken. Therefore 
the argument fails, for it is clear that some of the ordinary 
consequences of a suit do not follow in the case of a married 
" woman. It appears to me that the words ' liable to be 
'* * sued for ' are only introduced for the purpose of being con- 
" nected with the following words : 'any property, belonging 
" * to her for her separate use.' I think the meaning of the 
'* section is, that although the husband is not liable for the 
" debts in question, the separate property of the wife 
" is to be liable, and that for the purpose of reaching it 
" she is to be subject to the ordinary process of law or 
" equity.' 

" It would, in my opinion, be a violent straining of the 

Act to alter the status of all married women by making 

them subject to bankruptcy merely for the sake of carrying 

" out what we may think the logical consequences of this 

** section in the Act."^ 

Although now a feme covert may be sued as a feme sole, it 
probably may still be customary for anyone desiring to 
?fvirt'J*^™* proceed against her to do so in the Chancery Division for 
Chancery the following rcasons : In future, a judgment recovered at 
Common Law against a feme covert will bind any property 
which she may hold as her separate property without the 
intervention of trustees,^ or where there are trustees a de- 
claration may be made charging such property in their 
hands.^ But where there is difficulty in determining what 
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property, if any, a feme covert is entitled to, the judgment 
creditor might possibly have to commence a fresh action in 
the Chancery Division (this was the course adopted in the 
case o{ London and Provincial Bank v. Boglef- in order that More 
inquiry may be made and accounts taken in the usual form, S^?t**°* 
the machinery at Common Law not being so convenient l^™"^®** 
for this purpose. 

The separate property of a feme covert is equitable assets 
distributable and to be applied after her death amongst her 
creditors pari passu? 

It has been held, that this doctrine applied to those 
earnings of a feme which were by the Married Women's 
Property Act, 1874, made her separate property,^ and it 
also, as it would seem, apply to cases falling under the Act 
of last year. 

The doctrine contained in Pike v. FitzGibbon^ relative to Doctrine in 
the liability of the separate property of a feme covert under Fitzcmon, 
her contracts has been modified by subsection 4 of sect, i of 
the Married Women's Property Act, 1 882,which must be read 
together with section 19.^ In that case it was held that any 
property acquired by a fenie, even after her coverture had 
ceased, would not be liable for such of her engagements as 
were contracted previously to the acquisition by her of such 
property ; and that separate estate which she was restrained 
from anticipating would not be liable to such engagements 
as it would, but for the existence of the fetter on alienation, 
have been liable to satisfy ; and moreover that the fact of 
her husband dying subsequently to her entering into those 
engagements, and so causing the fetter upon alienation to 
fall off, would aiot operate so as to render such separate 
estate liable for those engagements.^ 

It is difficult, until the point has been judicially decided, Effector 
to spe^ with any confidence as to what may be the effect w^e^s 
in the future of the Act of 1882 upon such a case, but it^^^pe^y 
would seem that the law remams unaltered. upon. 

It is presumed that in the absence of any statutory 
definition of the term " separate property " employed in the 
Act, it means that which is known as ** separate estate " in the 
Courts of Equity. " Separate estate has its existence only 



1 7 Ch. D.773. 

» Silk V. Prime, I B. C. C. 138 n ; 
Anon, 18 Ves. 258 ; Murray v, Bnrlee, 
3 My. & K. 209 ; Owens v. Dickenson , 
Cr. & Ph. 48, 53 : Johnson v. Gal- 
lagher, 3. De G. F & J. 496. 



^ In re Poolis Estate, Thompson v. 
Bennett, 6 Ch. D. 739. 

* 17 Ch. D. 454, vide etiam Smith 
V. Lucas, 18 Ch. D. 531. 

* Ante p. 130. 

® Supra ; Roberts v. Watkins, 46 L. 
J. Q. B. 552. 
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" during coverture."^ It appears therefore that, if, in future, 
a feme covert enter into contracts and subsequently to 
the date of the contracts acquires property and becomes 
a widow, such property will not be liable for the contracts 
so entered into by her, as from the moment of her 
husband's death it will cease to be " separate property ^ 
If then a feme covert is not in future to be liable personally 
any more than she is at present, it would seem that 
under the circumstances suggested above she will not 
be able to be compelled to make compensation for breach 
.of such contracts any more than- she could be at present,^ 
and though it is possible that the Courts may, in the future, 
take a wider view of the meaning of the words '^ separate 
" estate " under the Act, there may be cited against such an 
interpretation the following words of Brett L.J. in the case 
of Pike V. FitzGibbon? " It was contended by Mr. Higgins 
" that if the law as it exists up to this time does not effect 
" separate estate coming into existence after the promise, 
Courtt will <* the Court ought now to hold that it does, and so make new 
mak^^^ " law. That is a proposition to which I have the greatest 
iSgi^^ion. " objection. It seems to me that the days are at an end 
" when any Court in this country ought intentionally to 
'* make new judicial legislation." 

It was decided by Hall V,C. in the case of Godfrey v. 

Harben^ that where a feme covert had a general power of 

Power of appointment exercisable by will, and she exercised this 

appointment, p^^^j.^ ^^^ ^^ funds SO appointed would be liable to her 

creditors as against volunteers. The Vice-Chancellor based 
his decision upon, inter alia, the case of The London & 
CJmrtered Bank of Australia v. Lemprikn? In Pike v. 
FitzGibbon^ Cotton LJ, threw some doubts upon the decision 
in Godfrey v. Harben, saying that it carried the principle 
further than any previous case had done j the ^object 
therefore of section 4 of the Act of 1882^ would appear 
to be to give legislative validity to the Vice-Chancellor's 
judgment. 
Debts previ- The Married Women's Property Act of 1870 provided 
covCTtwe. by section 12 that the separate property of a feme 
married after the passing of that Act, should be liable 
for debts contracted by her previously to her marriage. 
This liability, it has been held, included property 

* Tulleitv, Armstrongs i Beav. 32. * L. R. 4 P. C 572; S. C. 9 Moo. 
2 Pike V. FitzGibbon^ 17 Ch. D. 454. P. C. C. N. S. 426. 

^ Ibid, at p. 462. ® Supra. 

* 13 Ibid. 216 ; antei^. 126. ' Ante p. 128. 
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settled to the separate use of the feme,^ even when there is 
a restraint upon anticipation.^ That this will in future be the 
law is shown by the 19th section^ of the Act of 1882, which 
confers upon the decisions in these two cases legislative 
validity, but it should be noticed it is only in the case of debts 
that it provides for a restraint upon anticipation having no 
validity against liabilities incurred previously to marriage. 
The principle that the corpus of a feme covert's separate estate separate 
so settled can not be reached in order to satisfy liabilities forfi^b^^'' 
incurred by her subsequently to her marriage, as explained 
in the cases olPemberton v. McGill^In re Syk^s Trusts and 
Pike V. FitzGibbon^ remains, subject to the proviso against 
a fraudulent settlement above referred to, unaltered by this 
Act, unless indeed the principle be acted upon which was 
laid down in the case of Sanger v. Sanger J v\z,^ that where 
the liability of the husband for his wife is taken away it 
is only just that that liability should be fastened upon the 
whole property of the wife. 

it has been held that under the previous Married injunction 
Women's Property Acts the Court would not, before the f^^co^rt 
creditor has established his right by obtaining a judgment, dealing with 
restrain a feme covert from dealing with her separate ^f^" 
estate,^ and there appears to be nothing in the present Act 
to alter the law in this respect. It should be observed, 
however, that Bacon V.C. appointed a receiver of the estate Receiver has 
of a feme covert where a judgment creditor had been unable anointed 
to enforce his claim by sequestration against her separate 
estate by reason of her address not being known.® 

The following noteworthy result will be the effect 
of section 3. In cases where a feme covert holds her Loan by 
separate property without the intervention of trustees, as ^^laSd. 
she is now enabled to do,^^ and she lends, or entrusts, any 
portion of such separate property to her husband, she will 
not be in so good a position as if her property were in the 
hands of trustees, and they lent, or entrusted, any portion 
of her separate property to him, because in the event of his 
bankruptcy she will in the former case only be able to prove 
after all the claims of his other creditors for valuable con- 



1 Ckudd V. Sirelck, L. R. gEq. 555, 1 « 2 J. & H. 415. 
following Biscoe v. Kentiedy^ i B. C. * I/Ch. D. 454. 
C. 17 n. - - - _ 

"^Sanger v. Sanger, L. R. ii Eq. 
470 ; London and Provincial Bank v. 
Bof^le. 7 Ch. D. 773. 

^ Ante p. 130. 

* 8 W. R. 290 ; 29 L. J. Ch. 499. 



' L. R. II Eq. at p. 472. 
^ Robinson v. Pickering, 16 Ch. D. 
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sideration in money or money's worth have been satisfied, 
while in the latter case the trustees would be on the same 
footing as such other creditors, and would rank pari passu 
with them, and she is thus placed in a similar position to 
persons who advance money for the purposes of trade under 
BoviWs KqX} Previously to the Act a wife could have lent 
money to her husband and could have proved for it like 
another creditor.^ There is nothing in the section which, in 
terms, takes away the right of a wife who has advanced 
money to her husband by way of mortgage, to recover m 
the same way as any mortgagee would be able to do.^ 

It is to be observed that this section only applies to 
bankruptcy, and makes in terms no mention of cases in which 
the husband goes into liquidation ; but, as it has been said, 
" liquidation by arrangement is in fact bankruptcy without 
*' a petition in bankruptcy or order for adjudication, and so 
** nearly all the provisions applicable to bankruptcy proper 
" apply equally to liquidation."* 

By sec 13^ of the Act of 1882 the liability of a feme 
Feme covert covert's Separate property is extended, irrespectively of the 
date of the marriage, to all contracts entered into by her 
previously to marriage ; and it is specially provided that 
this liability is to include any sum for which she may be 
liable under the Joint Stock Company Acts, thus ex- 
tending the principle laid down in Mrs, Matthewmatis 
cas^ (where it was held that a feme covert might be liable 
as a contributory to the extent of her separate estate in 
respect of shares held by her previously to her marriage) 
to shares acquired by a feme covert subsequently to her 
marriage. 

A feme covert has always had a right to insure, for her 
benefit, her own life, or that of her husband, provided she 
was possessed of separate estate 'J and this right, which 
was confirmed by sec. 10 of the Married Women's Property 
Act of 1870, has been again confirmed in almost the same 
words by the Act of 1882, sec. 11. 

The power of a feme covert to bind herself by contracts 
ServantsAct. g^ ^g ^^ comc withiu the criminal clauses of the Master 
and Servants Act is dealt with in the Chapter on Crimes.® 

Since the year 1723 it has been settled law, that a feme 
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covert's separate estate ** being a trust estate for the payment of statute of 
" debts ''Ms not within the operation of the Statute of Limit- limitations, 
ations ; but whether this doctrine will continue to apply to 
cases under the Married Women's Property Act, 1882, 
seems doubtful. 



2. How far Contracts entered into by a Feme previously 
to her Marriage operate to bind her Husband. 

At Common Law the husband upon his marriage becomes Liability of 
during the continuance of the coverture ipso facto liable, Sra^tt of 
jointly with his wife, for contracts made previously to the ^jf^^Jn 
marriage,^ but his liability ceases upon her death.^ Law. 

By the Married Women's Property Act, 1870* this liability 
on his part was entirely removed, the Act providing that Under Act 
the wife should be liable to be sued for, and that her ^^'°' 
separate estate should be liable to satisfy, her debts con- 
tracted before marriage as if she had continued unmarried, 
thus recognising the existence of separate estate, and con- 
firming by legislative enactment, the equitable doctrine 
which previously to the statute had made that estate liable 
to the wife's debts contracted before marriage.^ The law Act 1874, 
was again altered by the Married Women's Property 
Amendment Act,^ which repealed sec. 12 of the original 
Act and provided that any husband married subsequently 
to the passing of the Act might be sued jointly with his wife 
for all contracts entered into by her previously to their 
marriage, and should be liable^ to the extent of the following 
assets : — 

" The value of the personal estate in possession of the 
" wife which shall have vested in the husband. 

" The value of the choses in action of the wife which the 
'* husband shall have reduced into possession, or which with 
** reasonable diligence he might have reduced into possession. 

" The value of the chattels real of the wife which shall 
** have vested in the husband and wife. 



^ Norton v. Turvilley 2 P. Wm. 
144 ; Vaughan v. Walker^ 6 Ir. Cli. 
Rep. N. S, 471 ; 8 ib. 458 ; Hodgson v. 
Williamson^ 15 Ch. D. 87. 

"^ Obrian v. Ram^ 3 Mod. 186; 
Morris v. Norfolk^ i Taunt 212 ; 
Pittam V. Foster^ I B. & C. 248; 
Chubb V. Stretch, L. R. 9 Eq. at 

P- 559- 
* Roll. Ab. 351. Obrian v. Ram, 
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* 33 & 34 Vict. c. 93. 
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" The value of the rents and profits of the real estate of 
** the wife which the husband shall have received, or with 
" reasonable diligence might have received. 

" The value of the husband's estate or interest in any 
" property, real or personal, which the wife, in contempla- 
" tion of her marriage with him, shall have transferred to 
" him or to any other person. 

" The value of any property, real or personal, which the 
"wife, in contemplation of her marriage with the husband, 
" shall with his consent have transferred to any person with 
" the view of defeating or delaying her existing creditors. 
" Provided that when the husband, after marriage, pays any 
" debt of his wife, or has a judgment bond fide recovered 
» " against him in any such action as in this Act mentioned 
" then to the extent of such payment or judgment the 
*' husband shall not in any subsequent action be liable."^ 
Act i88a. The Married Women's Property Act, 1882, acts upon a 
principle similar to that upon which the previous Act of 
1874 was based, viz., to make the husband liable for his 
Sec. 14. wife's ante-nuptial engagements to the extent merely of 
that property which he may have acquired through her. It 
provides that a husband shall be liable for the debts of his 
wife contracted, and for all contracts entered into and 
wrongs committed by her, before marriage, including any 
liabilities to which she may so be subject under the Acts re- 
lating to joint stock companies as aforesaid, to the extent 
of all property whatsoever belonging to his wife which he 
shall have acquired or become entitled to from or through 
his wife, after deducting therefrom any payments made by 
him, and any sums for which judgment may have been 
^(7«^^^ recovered against him in any proceeding at law, 
in respect of any such debts, contracts, or wrongs for or 
in respect of which his wife was liable before her marriage 
as aforesaid ; but he shall not be liable for the same any 
further or otherwise ; and any court in which a husband 
shall be sued for any such debt shall have power to direct 
any inquiry or proceedings which it may think proper for 
the purpose of ascertaining the nature, amount, or value of 
such property : Provided always, that nothing in this Act 
contained shall operate to increase or diminish the liability 
of any husband married before the commencement of this 
Act for or in respect of any such debt or other liability of his 
wife as aforesaid ; ^ and it also provides that a husband and 

^ Sec. 5. I - Sec 14. 



CONTRACTS. I4I 

wife may be jointly sued in respect of any such debt or other 
liability (whether by contract or for any wrong) contracted 
or incurred by the wife before marriage as aforesaid, if the 
plaintiff in the action shall seek to establish his claim, 
either wholly or in part, against both of them ; and if in 
any such action, or in any action brought in respect of any 
such debt or liability against the husband alone, it is not 
found that the husband is liable in respect of any property Sec. 15. 
of the wife so acquired by him or to which he shall have be- 
come so entitled as aforesaid, he shall have judgment for his 
costs of defence, whatever may be the result of the action 
against the wife if jointly sued with him ; and in any such 
action against husband and wife jointly, if it appears that 
the husband is liable for the debt or damages recovered, 
or any part thereof, the judgment to the extent of the 
amount for which the husband is liable shall be a joint 
judgment against the husband personally and against the 
wife as to her separate property ; and as to the residue, 
if any, of such debt and damages the judgment shall be a 
separate judgment against the wife as to her separate 
property only.^ 

The protection afforded to husbands by sections 3 and 
4 of the Married Women's Property Amendment 'Act, 
1874, is continued by section 15, whilst questions which 
might have arisen under that Act as to the effect of a 
joint judgment against a husband and wife are provided 
for, by explaining the nature of the joint judgment in 
future to be recovered against them. 

It was decided where an action was brought against a Pleading, 
husband and wife under the Married Women's Property 
Act, 1874, for a debt contracted previously to marriage, 
that it was not necessary to allege in the statement of claim 
that the husband had received assets from his wife,^ but it 
appears that, as under the Act of 1882 the wife is to be 
primarily liable for such debts, it would not now be safe to 
omit an allegation to the effect that the husband has received 
assets from his wife. 

In a case under the former Acts of 1870 and 1874, where Cosu. 
a husband who was joined as a defendant was not found 
liable, and had judgment for his costs, it was decided that 
the plaintiff was entitled to add such costs to his claim 
against the wife, it having been owing to her " unrighteous 
" conduct " that he was compelled to join the husband as a 

* Sec. 15. I ^Matthewsy, Whittle^ 13 Ch. D. 811. 
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defendant,* and there appears to be no reason why this 
case should not be followed in future under the new Act 
at any rate, where the plaintiff has reason for doubting that 
the wife has any property, and for believing that her 
husband has acquired property from her. 

Under the Judicature Act (Order LV. R. i) the judge 
who tries a case has a discretion as to awarding costs, but 
this discretion appears to be taken away where, in actions 
falling under this section which are brought against the 
husband, it is not found that he " is liable in respect of any 
^^ property of the wife so acquired by him or to which he shall 
" have become so entitled as aforesaid^ 
Hufband A husband married after the commencement of this Act 
STc^tei^ ^'^ "^^ ^^ longer, except as above, be held liable as a con- 
butory. tributory under the Joint Stock Companies' Acts for any 
shares held by his wife in a company previously to his 
marriage ; thus the principle is no longer law which was 
laid down in the case of Ex parte Hatcher^ where it was 
held that the husband was not protected under the Married 
Women's Property Amendment Act, 1874, from being 
liable, as a contributory, to a company in which his wife 
possessed shares at the time of her marriage, and the pro- 
tection afforded him by sections 2 and 5 of that Act against 
his wife's other ante-nuptial liabilities is here continued. 
Fjary. It was dccidcd in the case of Fear v. Castle? that the 

words " any subsequent action " occurring at the end of sec- 
tion S in the said Act of 1874, which is as follows : "Pro- 
" vided that when the husband after marriage pays any debt 
*'of his wife, or has a judgment bond fide recovered against 
" him in any such action as in this Act mentioned, then to the 
" extent of such judgment the husband shall not in any sub- 
** sequent action be liable," meant any action commenced 
subsequently to the time of bringing the action in which 
judgment has been recovered, and not merely any action 
commenced subsequently to the recovery of the judgment ; 
but the protection given by the 2nd and 5 th sections of the 
Act of 1874, as explained in the above mentioned case, 
does not appear to extend to cases where different actions 
have been commenced against him previously to the one 
in which judgment has been recovered, because if these 
other actions against him were ultimately successful the 
judgments obtained in them might have been enforced 



CastU, 



* London <Sr» Pro. Bank v. Bogle^ 7 
Ch. D. 773. 



2 12 Ch. D. 284. 
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against him, although the previous judgment had already 
exhausted all those assets which he had obtained with his 
wife. The language employed in section 14 seems to 
avoid the recurrence of any such questions. This section 
provides that the husband shall be liable ^^ for the 

" debts and for all contracts entered into and wrongs 

*^ committed*' by his wife to the extent of the property he 
received from her, but it is to be observed that power is 
given to the Court to direct any inquiry as to the extent 
of such property, only^ in cases where " the husband shall 
** be sued for any such debtr 

The last clause in section 14 preserves existing liabilities Husbands 
of husbands married previously to this Act, and thus the ^^ to ^'^*' 
husband's liability for debts contracted by his wife pre- "^""^ ^^'* 
viously to their ftiarriage, varies considerably according to 
the period at which such marriage took place. 

The wording of the latter part of section 15, explana- joint judg- 
tory of what is to be the future nature of a joint judgment °**°** 
against a husband and wife, seems to give force to the 
argument that it is not intended to alter, by this Act, the 
incapacity of a feme sole to bind \\^x%Ai personally^ 

It has been held that an Englishman who married a 
Jersey woman in England, was not excluded from the 
benefit of section 2 of the before mentioned Act of 1874, 
although his wife's domicil was in a place not affected by 
that Act, and where a husband was liable for his wife's 
debts contracted when sole.^ It appears that the principle 
of this decision will apply equally under the new Act. 



3. How far the Contracts entered into by a Feme subsequently 
to her Marriage operate to bind her Husband, 

The wife's power to bind her husband is based upon the Agency of 
law of principal and agent.^ . ^*^* 

" The authority of a wife to pledge the credit of her 
" husband is a delegated, not an inherent, authority,"^ for, 
as it has been said, " He is only liable on account of his 
" own assent to the contracts of his wife of which assent 
"cohabitation causes a presumption, and when he has 
" declared the contrary there is no l6nger room for such a 



1 De Greuehy v. Wills, 4 C. P. D. 
362. 
^Jollyy. Rees, 15 C. B. N. S. 628. 



3 Eastland y. Burchelly 3 Q. B. D. 
435- 
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Agency of 
mistress. 



" presumption."^ This presumption, where it exists, extends 
only to necessaries,^ but it is merely a presumption of fact, 
not one of law.^ 

It was said by Lord Selbome L.C.y in the case just 
cited, that there is no mandate in law from the fact of 
marriage only making the wife the agent in law of her 
husband to bind him and pledge his credit, except in the 
particular case of necessity ; a necessity which may arise 
where the husband has deserted his wife, or has by his 
conduct compelled her to live apart from him without 
properly providing for her ; but not when the husband and 
wife are living together, and when the wife is properly 
maintained.* In such a case the husband would only be 
liable where he had expressly, or impliedly, by prior man- 
date, or subsequent ratification, authorised his wife to 
pledge his credit,^ " or has so conducted himself as to make 
'* it inequitable for him to deny or to estop him from deny- 
" ing her authority,"^ and unless under some such circum- 
stances it would not be necessary for a husband to prove 
in his defence that he had given notice to the plaintiff not 
to supply his wife.''' 

It appears that the authority of a wife living with her 
husband so to contract as his agent as to render him 
liable, "does not spring merely out of the contract of 
" marriage, but that fhe same authority will exist in favour 
" of a sister, or a housekeeper, or other person presiding 
" over the management of the house."^ 

It may be remarked here that the presumption of 
agency may arise in cases where the woman contracting 
is not the wife, but only the mistress of the man whose 
credit she has pledged, and with whom she lives;® nor 
would it alter her power of contracting as his agent that 
the person giving credit was aware of the nature of the 
tie existing between them.^^ 

The presumption of agency would not arise in the 



^ Etherington v. Parrott, 2 Ld. 
Ray. 1006. 

* Lane v. Ironmongery 13 M. & W. 
368 ; Freestone v. Butchery 9 C. & P. 
643 ; PhUlipson v. Hayter^ L. R. 6 
C. P. 38. 

3 Debenham T. Mellon^lj. K. 6 App. 
Cas. 24. 

*P-3i- 

«F. N. B. 120 G. 

* Per Thesiger L.J., Debenham v. 
Mellon, 5 Q. B. D. 402. 



^ Spreabury v. Chapman^ 8 C. & P. 

371- • 
^ Per Bramwell L.J., Debenham v. 

MelloHy 5 Q. B. D. 399 ; et vide Rtui^ 

dock V. Marshy I H. & N. 601. 

^ Debenham v. Mellon, 6 App. Cas. 

33 ; Robinson v. Nahon, I Camp. 

245 ; Blades v. Free, 9 B. & C. 

167. 

10 Waison v. Threlkeld, 2 Esp. 

637 ; Ryan v. Sams, 12 Q. B. N. S. 

460. 
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case of a common prostitute, from the mere fact of her 
having occasionally had connection with a man.^ In order to 
give her such an authority it would seem that the man and 
woman must be living together,^ and in any case the 
woman, whether wife or mistress, can not pledge the man's 
credit after his death.^ 

If a husband wishes to withdraw the presumed authority 
of his wife, which she has enjoyed to pledge his credit, he 
must not only give her notice that he withdraws it, but 
also must inform the tradesmen in the neighbourhood with 
whom she might have been dealing, that the presumable 
authority has been withdrawn,* and this rule is based on 
the ordinary principles of agency. 

Where a husband has deserted his wife, or has, by his Husband 
conduct, compelled her to live apart from him, without Jldfe.^"* 
properly providing for her, the necessity of the case would 
imply a mandate by law, and would make the wife the 
agent in law of her husband to bind him and pledge his 
credit.^ So where the husband turns his wife out of doors 
without good cause, and without making suitable provision 
for her, he will be liable for any contracts which she may 
enter into for necessaries,® even though she be in receipt of 
a pension from the Crown, payable during pleasure.^ 

It would seem,, however, that the husband is not liable if he GuiUy wife, 
turns her away on account of her adultery,* although this 
point is not quite free from doubt.^ In any case, he is not 
liable when she goes away from him with an adulterer,^^ or 
where, after leaving him, she commits adultery,*^ unless he 
take her back again.^^ If a husband, having found his 
wife guilty of adultery, were merely to quit the house in 
which they had been living, without making any pro- 
vision for her, he would be liable for goods supplied to 
her by persons who had not notice of the fact, even 



\ Watson V. Threlkeld, supra. 

* Munro v. De Chemant, 4 Camp. 
215 ; Gomme v. Franklin^ i F. & F. 
465. 

^ Blades v. Freet supra. 

* Debenham v. Mellon^ 5 Q. B. D. 
at p. 398. 

^ Debenham v. Mellon, L. R. 6 App. 
Cas. 31 ; Baker v. Sampson, 14 C B. 
N. S. 383. 

« Etherington v. Panott, Salk. 118; 
Lunguforihy v. Hockmore, i Ld. Ray. 
444, notis ; Bolton v. Prentice, Stra. 
1214. 



' Thompsony, Hervey, 4 Burr. 2178. 
8 Hardie v. Grant, 8 C. & P. 512 ; 
Cooper V. Lloyd, 6 C. B. N. S. 525. 

• Robinson v. Greinold, Salk. 1 19 ; 
Ham V. Toovey, S. N. P., 229, vtde 
etiam Needham v. Bremner, L. R. 
I C. P. 583. 

*° Morris v. Martin, Str. 647 ; 
Lunqworthy v. Hockmore, supra ; 
Ozard v. Darnford, S. N. P. ; Dixon 
V. Hurrell, 8 C. & P. 719. 
" Goviery. Handcock, 6 T. R. 603. 
^'^ Harris v. Morris, 4 Esp. 41 ; 
Robinson v. Greinold, supra, 
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although she continued to live in adultery;^ but it would 

appear he would not be liable for goods supplied under 

such circumstances during his temporary absence from 

England, if during such period she were living in adultery .^ 

wifesepa- A wife, when Separated from her husband in consequence 

Ic^ouSt of of misconduct on his part, rendering it improper for her to 

husband's remain with him, is in the same position as if he had 

misconduct. , ' i.-iiiti.t 

turned her out of doors, and is by law clothed with power 
to pledge his credit for reasonable expenses according to 
her husband's degree, unless she is in some other way 
supplied with the means of providing them.^ But, in order 
to charge the husband for necessaries supplied to his wife 
who has left him on account of his misconduct, it should be 
shown that such misconduct amounted to personal cruelty, 
or was such as to cause a reasonable apprehension of 
personal cruelty.* In cases where she left her husband 
through fear of being improperly confined in a madhouse,* 
or because he brought a prostitute home,^ or where, having 
left him through his misconduct, he refused to receive her 
back again unless she would consent to give up a portion 
of her settled property,''^ the husband has been held liable. 
Husband Where the wife procures necessaries and pays for them 

person^tend- with moucy borrowcd for that purpose from a third person, 
ing to wife, j-j^g husband can not be made liable at Common Law f but 
in Equity, such third person is permitted to stand in the 
shoes of the persons who supplied the goods,^ and it there- 
for*e follows that the husband will be bound to repay moneys 
advanced to his wife for the purchase of necessaries, pro* 
vided the moneys have been so applied, and that the 
circumstances under which the goods were purchased, were 
such as would have rendered the husband liable to the 
persons so supplying them, had not they not been paid. 

Where, from any cause, the husband neglects to provide 
his wife those necessaries with which he, by entering upon 
marriage, undertook to supply her, he becomes liable to 



1 Norton v. Fazan^ i B. & P. 226. 
^ Atkyns V. Pearce, 2 C. B. N. S. 

763. 
^ Bazeley v. Forder^ L. R. 3 Q. B. 

at p. 562. 

^ Horwood V. Ihffer^ 3 Taunt 421 ; 
Hodges V. HodgeSy i Esp. 441 ; Emery 
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8 Earle v. Peale^ i Salk, 386. 
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any person who does so for him, and this, even if his 
neglect arose from circumstances over which he had no 
control, as e,g, becoming a lunatic.^ 

The agency of the wife of a lunatic, and her authority to Husband a 
pledge her husband's credit, does not differ from those *"°*'*'^* 
ordinarily implied from the relation of husband and wife ; 
so, where the jury found that the wife had received money' 
sufficient for and applicable to the payment of the sum 
sued for, it was held that the husband was not liable any 
more than if he had been sane and had given his wife the 
money, and had directed her to give the orders and pay 
for the goods.^ In the case of Drew v. Nunn? where the 
defendant had given his wife an implied authority to pledge 
his credit, and subsequently became insane, it was held 
that the plaintiff, who was ignorant of the defendant's 
insanity, was entitled to enforce payment for goods 
supplied during the insanity of the defendant. 

Where the wife has an implied authority to charge her 
husband for necessaries, such anthority may suffice to 
charge him for necessaries supplied to the children of the 
marriage who are living with her.* 

Where the husband has not by his conduct compelled 
his wife to leave his house, but she does so, and continues 
to live apart against his will, he is not liable even for 
necessaries supplied to her.^ 

The wife can not pledge her husband's credit after Husband 
his death, so where she gave orders as his agent subse- *^**^' 
quently to his death, but previously to her getting news of 
such death, it was held that at the period of contracting 
she had not authority to pledge his credit,^ and that 
neither she^ nor the executors of her deceased husband® 
would be liable. This doctrine, however, does not appear 
to extend to cases where the husband has become a lunatic 
as there he may still continue liable for her contracts 
entered into during his lunacy, if the other person contract- 
ing was ignorant of the state of his mind.^ 

If from the facts of the case it appears that the trades- 
man had, at the time. of . selling the goods, intended to give 



• '^ Ready. Legardy 6 Ex; 636 ; In re 
Woods Estate^ i De G. J. & S. 465. . 

• Richardson v. Du Bois, L. R. 5 
at p. Q. B. 53. 

84 Q. B. D 661. 

* Bazeley v. Forder, L. R. 3 Q. B. 
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credit to the wife only, then the husband can not be charged, 
as in the case of Taylor v. Briitan, where goods were sold 
to a feme covert and the bill made out to her in her name, 
she saying at the time that they were for a friend abroad, 
who would shortly send a remittance ;^ and, as has been 
said,2 it is now provided that every contract entered into 
ty a married woman shall be deemed to be a contract 
entered into by her with respect to and to bind her separate 
property, unless the contrary be shown.^ Where the 
husband and wife are living apart by mutual consent, it 
was formerly considered that the answer to the following 
question would decide whether he was liable for any debts 
which she might have incurred ; Has the wife a sufficient 
allowance ? And if that was affirmatively answered, he was 
held not to be liable.* 

Although this principle may perhaps still be regarded as 
law where there is no specific sum fixed between tiie parties 
which the husband has agreed to pay to his wife ;^ it appears 
that where a specific sum has so been agreed upon the doctrine 
could be upheld since the decision in the case of Biffen 
v. BignelL^ There the defendant ofifered his wife (who had 
been in a lunatic asylum) twelve shillings a week if she 
would live separate from him, but threatened that, if she 
would not accept these terms, he would send her back to 
the asylum. Bramwell B, said : "It was held in Johnston 
v. Sumner^ that a plaintiff seeking to recover for necessaries 
*' supplied to a wife living apart from her husband must 
" show her authority to bind him. That if she lives apart 
" without his consent she has no authority. If with his 
" consent, and in the enjoyment of an adequate provision, 
*^ she has no authority. A doubt was expressed, in that 
" case, whether she would have authority where the separa- 
" tion was by consent and there was no adequate provision, 
" I think the doubt was unfounded, for, if the husband 
" consents to his wife living apart from him on the terms 
" that she shall not bind his credit, that consent is con- 
" ditional.* If she does not perform such condition, she is 
'^ not living apart with his consent If the wife 



^ I C. & P. 16, noHs, 

^ Ante p. 128. 

3 45 & 46 Vict. c. 75, sec. I, sab- 

* Hodgkinson v. Fletcher^ 4 Camp. 
70 ; Mizen v. Pick, 3 M. & W. 481 ; 
Atkins V Garwood, 7 C. & P. 756; 
I^eeve v. Conynghanty 2 C. & K. 444 ; 
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'* left, not agreeing to those terms, she would not be 
" living apart with her husband's consent, and it is the 
**same if, having gone away on those terms, she 
** attempts to stay away on others."^ This has been 
followed in the case of Eastland v. Burchell^ where it was 
said that, "Where the parties separate by mutual 
'* consent, they may make their own terms, and so long as 
" they continue the separation the terms are binding on 
" both. Where the terms are that the wife shall receive a 
" specified income for her maintenance, and shall not apply 
" to the husband for anything more, how can an authority 
" to claim anything more be implied ? "^ Nor is it material 
if such specified income is derived from the husband or 
from the wife's separate property.* 

Where a married woman is living separate and apart Duty of 
from her husband, it is the duty of a tradesman before he *^^®*"^ 
parts with his goods, to enquire under what circumstances 
the separation took , place, and the onus lies on him to 
prove that it took place under such circumstances as would 
entitle her to pledge her husband's credit.^ 

It may be well to point out that the not unfrequent custom Advertising 
of husbands to advertise that they will not be liable for their f^^"^ 
wife's debts is little more than a useless form; because 5*JjJ*g^°' 
where a husband has turned his wife out of doors without wife, 
cause, he would be liable whether he gave notice or not f 
where he has turned her out with just cause he is in no 
way liable,^ nor is hei as a rule, where they live apart by 
mutual consent f so that the only circumstances in which 
such an advertisement could protect a husband, is where the 
wife has acted as his agent to pledge his credit, and he can 
prove that the advertisement has come to the notice of 
such persons who would, but for the advertisement, have 
been justified in treating her in respect to her contracts as 
her husband's agent. 

Although of course a wife, like any other person, might 
have a special authority to pledge her husband's credit as his 
agent, as has been remarked, the presumed authority spring- 
ing from her position as his wife only extends so far as to 
give her authority to pledge his credit for necessaries.® 
• The meaning of the word " necessaries " must be deter- 



1 pp. 879, 880. 
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Necessaries, mined With refcrcnce to the rank and fortune of the 
Meaning of. ^usband,^ and the question for the jury to determine is* 
whether under all the circumstances there was any authority 
in the wife, expressed or implied, to contract as her 
husband's agent^ 

Necessaries may include medical attendance,* especially 
where the husband caused her illness,^ as where he has 
infected her with venereal disease.^ 

Where a husband has, by his misconduct, obliged his 
wife to appeal to the law for her protection, she may 
charge him for the necessary costs of those proceedings as 
much as for necessary food or raiment f but " it is impossible 
" to say that, under any circumstances, a prosecution of the 
" husband is necessary for the wife within the rule on this 
" subject"^ " Where there is a reasonable apprehension of 
" violence a divorce may be the most effectual protection, 
** and it may be a necessary within the rule which authorizes 
" a wife who has left her husband from reasonable appre- 
" hensionofcruelty to pledge his credit for what is necessary 
" to her, and for this purpose an application for a divorce 
" maybe necessary/'® It would seem that the solicitor has a 
right to his costs in such proceedings from the husband 
(to the extent of the amount which has been ordered to 
pay into court or find security for)^ whatever may be 
the result, provided that " he had not instituted proceedings 
" under circumstances which render it unreasonable that he 
" should do so."^® The Court will in its discretion order a 
solicitor to be paid by the husband for costs incurred in 
defending the wife in any proceedings which he may have 
instituted against her in the Divorce Court, provided that 
no defence were set up which he knew, or should have 
known, to be plainly unfounded.^^ 
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It was held in the case of Wilson v. Ford} that advice 
which a wife obtained from a solicitor upon various legal 
points arising from her husband's desertion were neces- 
saries for which she had implied authority to pledge her 
credit ; but " a deed of separation can not be called a 
" necessary for the wife."^ 

There is no mandate in law enabling her to pledge his 
credit for anything beyond what would be reasonable and 
necessary for her subsistence.* 

A perusal of the following .cases will be found instructive 
as instances of what has been held to amount to neces- 
saries. Atkins V. Curwood} Montagu v. Benedict} Seaton 
V. Benedict} Morton v. Withens} Hunt v. De Blaquiire} 
Morgan v. Chetwynd} Lane v. Ironmonger}^ Renaux v. 
Teakle}^ Dennys v. Sargeant}^ 



' L. R. 3 Ex. 63. 

2 Ladd V. Lynuy 2 M. & W. 267; 
Harrison v. Grady^ 13 L, J. N. S. 369 ; 
Forristallv^Lawson,'^^ L.J. N.S.903. 
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33 & 34 Vict.— Chap. XCIII. 

An Act to amend the Law relating to the Property of Married 

Women, [gth August, 1870.] 

WHEREAS it is desirable to amend the law of property 
and contract with respect to married women : 
Be it enacted by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords Spirilnal and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : 

1. The wages and earnings of any married woman acquired Earnings at 
or gained by her after the passing of this Act in any employ- ^^^^^^ 
ment, occupation, or trade in which she is engaged or which deemed 
she carries on separately from her husband, and also any money, 'pr^JJ^ 
or property so acquired by her through the exercise of any 
literary, artistic, or scientific skill, and all investments of such 

wages, earnings, money, or property, shall be deemed and be taken 
to be property held and settled to her separate use, independent of 
any husband to whom she may be married, and her receipts alone 
shall be a good duscharge for such wages, earnings, money, and 
property, 

2. Notwithstanding any provision to the contrary in the Act of Deposits in 
the tenth year of George the Fourth, chapter twenty-four, enabling l^^y a 
the Commissioners for the Reduction of tiie National Debt to grant married 
life annuities and annuities for terms of years, or in the Acts relating S^^SSi her* 
to savings banks and post office savings banks, any deposit here- ^*p^^ 
after made and any annuity granted by the said Commissioners 

under any of the said Acts in the name of a married woman, 
or in the name of a woman who may marry after such deposit 
or grant, shall be deemed to be the separate property of such 
woman, and the same shall be accounted for and paid to her 
as if she were an unmarried woman ; provided that if any such 
4kposit is made by, or such annuity granted to, a married woman Proviso. 
by means of moneys of her husband without his consent, the 
Court may, upon an application under section nine of this Act, 

II 
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order such deposit or annuity or any part thereof to be paid to 
the husband. 

3. Any married woman, or any woman about to be married, 
may apply to the Governor and Company of the Bank of England, 
or to the Governor and Company of the Bank of Ireland, by a 
form to be provided by the governor of each of tihe said banks 
and company for that purpose, that any sum forming part erf" 
the pubhc stocks and funds, and not being less than twenty 
pounds, to which the woman so appl}'ing is entitled, or which 
she is about to acquire, may be transferred to or made to stand 
in the books of the governor and company to whom such 
application is made in the name or intended name of the woman 
as a married woman entitled to her separate use, and on sactk 
sum being entered in the books of the said governor and 
company accordingly the same shall be deemed to be the separate 
property of such woman, and shall be transferred and the 
dividends paid as if she were an unmarried woman ; provided 
that if any such investment in the funds is made by a mairied 
woman by means of moneys of her husband without his 
consent, the Court may, upon an application under section nine 
of this Act, order such investment and the dividends thereof or 
any part thereof^ to be transferred and paid to the husband. 

•4. Any married woman, or any woman about to be manied, 
may apply in writing to the directors or managers of any 

a incorporated or joint stock company that any fully paid up 
shares, or any debenture or debenture stock, or any stock, ^ 
such company, to the holding of which no liability is attached, 
and to which the woman so applying is entitled, may be r^;istered 
in the books of the said company in the name or intended name 
of the woman as a married woman entided to her separate use, 
and it shall be the duty of such dierctors or managers to r^;ister 
such shares or stock accordingly, and the same upon being so 
registered shall be deemed to be the separate property of such 
woman, and shall be transferred and the dividends and profite 
paid as if she were an unmarried woman ; provided that if any 
such investment as last mentioned is made by a married woman 
by means of moneys of her husband without his consent, the 
Court may, upon an application under section nine of this Act, 
order such investment and the dividends and profits thereon, or 
any part thereof, to be transferred and paid to tiie husband 

5. Any married woman, or any woman about to be married, 
may apply in writing to the committee of management of any 

a industrial and provident society, or to the trustees of any friendly 
society, benefit building society, or loan society, duly registered, 
certified, or enrolled under the Acts relating to such societies 
respectively, that any share, benefit, debenture, right, or claim 
whatsoever in to or upon the funds of such society, to the holding 
of which share, benefit, or debenture no liability is attached, and 
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to which the woman so applying is entitled, may be entered in 
the books of the society in the name or intended name of the 
woman as a married woman entitled to her separate use, and it 
shall be the duty of such committee or trustees to cause the 
same to be so entered, and thereupon such share, benefit, 
debenture, right, or claim shall be deemed to be the separate 
property of such woman, and shall be transferable and payable 
with all dividends and profits thereon as if she were an 
unmarried woman ; provided that if any such share, benefit, 
debenture, right, or claim has been obtained by a married 
woman by means of moneys of her husband without his consent, 
the Court may, upon an application under section nine of this Act, 
order the same and the dividends and profits thereon, or any 
part thereof, to be transferred and paid to the husband. 

6. Nothing herein-before contained in reference to moneys Deposit of 
deposited in or annuities granted by savings banks or moneys S^udS"*" 
invested in the funds or in shares or stock of any company shall ^^i|3" 
as against creditors of the husband give validity to any deposit 

or investment of moneys of the husband made in fraud of such 
creditors, and any moneys so deposited or invested may be 
followed a.s if this Act had not passed. 

7. Where any woman married after the passing of this Act Personal 
shall during her marriage become entitled to any personal Sc*c^mg° 
property as next of kin or one of the next of kin of an intestate, f^^,^^^ 
or to any sum of money not exceeding two hundred pounds woman to be 
under any deed or will, such property shall, subject and without ^®' °^^ 
prejudice to the trusts of any settlement affecting the same, 

belong to the woman for her separate use, and her receipts alone 
shall be a good discharge for the same. 

8« Where any freehold, copyhold, or customaryhold property Freehold 
shall descend upon any woman married after the passing of this Act cSSmn^^to a 
as heiress or co-heiress of an intestate, the rents and profits of such niarried 

wom3n rents 

property shall, subject and without prejudice to the trusts of any and profits 
settlement affecting the same, belong to such woman for her separate hCl^own!*** 
use, and her receipts alone shall be a good discharge for the same. 

9 • In any question between husband and wife as to property How ques- 
declared by this Act to be the separate property of the wife, ow^Sifpof 
either party may apply by summons or motion in a summary way P^^p^'Jj^^® 
either to the Court of Chancery in England or Ireland according ^ *^" *^ ' 
as such property is in England or Ireland, or in England 
(irrespective of the value of the property) the judge of the County 
Coiut of the district in which either party resides, and thereupon 
the judge may make such order, direct such inquiry, and award 
such costs, as he shall think fit ; provided that any order made 
by such judge shall be subject to appeal in . the same manner as 
the order of the same judge made in a pending suit or on an 
equitable plaint would have been, and the judge may, if either 
party so require, hear the application in his private room. 
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10. A married woman may effect a policy of insurance upon 
her own life or the life of her husband for her separate use, and 
the same and all benefit thereof, if expressed on the face of it to 
be so effected, should enure accordingly, and the contract in such 
policy shall be as valid as if made with an unmarried woman. 

A policy of insurance effected by any married man on his own 
life, and expressed upon the face of it to be for the benefit of his 
wife or of his wife and children, or any of them, shall enure and 
be deemed a trust for the benefit of his wife for her separate use 
and of his children, or any of them, according to the interest so 
expressed, and shall not, so long as any object of the trust remains, 
be subject to the control of 9ie husband or to his creditors, or 
form part of his estate. When the sum secured by the policy 
becomes payable, or at any time previously, a trustee thereof may 
be appointed by the Court of Chancery in England or in Ireland 
according as the policy of insurance was effected in England or 
in Ireland, or in England by the judge of the County Coiut g£ 
the district, or in Ireland by the Chairman of the Civil Bill 
Court of the division of the county, in which the insurance 
office is situated, and the receipt of such trustee shall be a 
good discharge to the office. If it shall be proved that the 
policy was effected and premiums paid by the husband with 
intent to defraud his creditors, they shall be entitled to receive 
out of the sum secured an amount equal to the premiums 
so paid* 

11. A married woman may maintain an action in her own name 
for the recovery of any wages, earnings, money, and property by 
this Act declared to be her separate property, or of any property 
belonging to her before marriage, and which her husband shall, by 
writing under his hand, have agreed with her shall belong to her 
after marriage as her separate property, and she shall have in her 
own name the same remedies, both civil and criminal, against all 
persons whomsoever for the protection and security of such wages, 
earnings, money, and property, and of any chattels or other pro- 
perty purchased or obtained by means thereof for her own use, 
as if such wages, earnings, moneys, chattels, and property 
belonged to her as an unmarried woman ; and in any indictment 
or other proceeding it shall be sufficient to allege such wages^ 
earnings, money, chattels, and property to be her property. 

12. A husband shall not, by reason of any marriage which shaU 
take place after this Act has come into operation, be liable for the 
debts of his wife contracted before marriage, but the wife shall be 
liable to be sued for, and any property belonging to her for her 
separate use shall be liable to satisfy such debts as if she had 
continued unmarried. 

13. Where in England the husband of any woman having 
separate property becomes chargeable to any union or parish, the 
justices having jurisdiction in such union or parish may, in petty 
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sessions assembled, upon application of the guardians of the poor, maintenance 
issue a summons against the wife, and make and enforce such order ^'^Sid. 
against her for the maintenance of her husband as by the thirty- 
third section of " The Poor Law Amendment Act, 1868,'' they may 
now make and enforce against a husband for the maintenance of 
his wife who becomes chargeable to any imion or parish. Where 
in Ireland relief is given under the provisions of the Acts relating 
to the relief of the destitute poor to the husband of any woman 
having separate property, the cost price of such relief is hereby 
declared to be a loan from the guardians of the union in which the 
same shall be given, and shall be recoverable from such woman 
as if she were a feme sole by such and the same actions and 
proceedings as money lent 

14. A married woman having separate property shall be subject Married 

to all such liability for the maintenance of her children as a widow il^biJto Uie* 
is now by law subject to for the maintenance of her children : pansh for the 
Provided always, that nothing in this Act shall relieve her hus- 5her"*^** 
band from any liability at present imposed upon him by law to chiWren. 
maintain her children. 

15. This Act shall come into operation at the time of the Commence- 
passing of this Act. ""^^ °^ ^^'• 

16. This Act shall not extend to Scotland. Act not to 

17. This Act may be cited as the " Married Women's Property scoSmS! 

Act, 1870." Short litlc. 



37 & 38 Vict. — Chap. L. 

An Act to amend the Married Women*s Property Act (1870). 

[30/^ yuly, 1874.] 

WHEREAS it is not just that the property which a woman 
has at the time of her marriage should pass to her 
husband, and that he should not be liable for her debts 
contracted before marriage, and the law as to the recovery of 
such debts requires amendment : 

Be it enacted by the Queen's most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

1. So much of the Married Women's Property Act, 1870, as flusbandand 
enacts that a husband shall not be liable for the debts of his wife j^tiy sue^ 
contracted before marriage is repealed so far as respects marriages Joj J» d«bts 
which shall take place after the passing of this Act, and a husband marriage, 
and wife married after the passing of this Act may be Jointly sued 
for any such debt 
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Extent to 2, The husband shall, in such action and in any action brought 
band liaSe. for damages sustained by reason of any tort committed by the 
wife before marriage or by reason of the breach of any contract 
made by the wife before marriage, be liable for the debt or 
damages respectively to the extent only of the assets hereinafter 
specified ; and in addition to any other plea or pleas may plead that 
he is not liable to pay the debt or damages in respect of any such 
assets as hereinafter specified ; or, confessing his liability to some 
amount, that he is not liable beyond what he so confesses ; and if 
no such plea is pleaded the husband shall be deemed to have con- 
fessed his liability so far as assets are concerned. 
If husband 3, If it is not found in such action that the husband is liable in 
sets he shall Tcspcct of any such asscts, he shall have judgment for his costs of 
menVfOT^" ^cfcnce, whatever the result of the action may be against the 
costs. wife. 

johit and 4, When a husband and wife are sued jointly, if by confession 

|S|S^nt or otherwise it appears that the husband is liable for the debt or 
hSSmdand ^lamagcs recovered, or any part thereof, the judgment to the 
wife for extent of the amount for which the husband is liable shall be a 
^^^' joint judgment against the husband and wife, and as to the 

residue, if any, of such debt or damages, the judgment shall be a 
separate judgment against the wife, 
whidfhus- ^' '^^^ assets in respect of and to the extent of which the 
band liable, husband shall in any such action be liable are as follows : 

(i.) The value of the personal estate in possession of the wife 
which shall have vested in the husband : 

(2.) The value of the choses in action of the wife which the 
husband shall have reduced into possession, or which 
with reasonable diligence he might have reduced into 
possession : 

(3.) The value of the chattels real of the wife which shall 
have vested in the husband and wife : 

(4.) The value of the rents and profits of the real estate of 
the wife which the husband shall have received, or 
with reasonable diligence might have received : 

(5.) The value of the husband's estate or interest in any pro- 
perty real or personal, which the wife in contemplation 
of her marriage with him shall have transferred to him 
or to any other person : 

(6.) The value of any property, real or personal, which the 
wife in contemplation of her marriage with the husband 
shall with his consent have transferred to any person 
with the view of defeating or delaying her existing 
creditors : 

Provided that when the husband after marriage pays any debt 
of his wife or has a judgment bond fide recovered against him in 
any such action as is in this Act mentioned, then to the extent of 
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such payment or judgment the husband shall not in any subse- 
quent action be liable. 

6- This Act shall not extend to Scotland. Jjjf °* °^ 

7. This Act may be cited as the " Married Women's Property short title. 
" Act (1870) Amendment Act, 1874." 



45 & 46 Vict.— Chap. LXXV. 

An Act to consolidate and amend the Acts relating to the Property 
of Married Women, [18/^ August^ 1882.] 

WHEREAS it is expedient to consolidate and amend the 
Act of the thirty-third and thirty-fourth Victoria, chapter 
ninety-three, intituled '* The Married Women's Property Act, 
1870," and the Act of the thirty-seventh and thirty -eighth Victoria, 
chapter fifty, intituled *' An Act to amend the Married Women's 
Property Act (1870)" : 

Be it enacted by the Queen's most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in th/s present Parliament assembled, and by the 
authority of the same, as follows : 

1. (i.) A married woman shall, in accordance with the pro- Married 
visions of this Act, be capable of acquiring, holding, and dis-^^b£^o£^ 
posing by will or otherwise, of any real or personal property as holding pro- 
ber separate property, in the same manner as if she were a feme offcontract- 
sole, without the intervention of any trustee. fSme sole 

(2.) A married woman shall be capable of entering into and 
rendering herself liable in respect of and to the extent of her 
separate property on any contract, and of suing and being ^ued, 
either in contract or in tort, or otherwise, in all respects as if she 
were a feme sole, and her husband need not be joined with her 
as plaintiff or defendant, or be made a party to any action or 
other legal proceeding brought by or taken against her ; and any 
damages or costs recovered by her in any such action or pro- 
ceeding shall be her separate property ; and any damages or costs 
recovered against her in any such action or proceeding shall be 
payable out of her separate property, and not otherwise. 

(3.) Every contract entered into by a married woman shall be 
deemed to be a contract entered into by her with respect to and 
to bind her separate property, unless the contrary be shown. 

(4.) Every contract entered into by a married woman with re- 
spect to and to bind her separate property shall bind not only the 
separate property which she is possessed of or entitled to at the 
date of the contract, but also all separate property which she may 
thereafter acquire. 
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(5.) Every married woman carrying on a trade separately from 
her husband shall, in respect of her separate property, be subject 
to the bankruptcy laws in the same way as if she were a feme 
sole. 
Property of 2. Evcry woman who marries after the commencement of this 
SiaSicdaftcr Act shall be entitled to have and to hold as her separate property 
!i*^iA?u° and to dispose of in manner aforesaid all real and personal pro- 
t^i"' perty which shall belong to her at the time of marri^e, or shall 
f«me sole. ^^ acquired by or devolve upon her after marriage, including any 
wages, earnings, money, and property gained or acquired by her 
in any employment, trade, or occupation, in which she is engaged, 
or which she carries on separately from her husband, or by the 
exercise of any literary, artistic, or scientific skill 
^aiw by 3^ Any money or other estate of the wife lent or entrusted by 

hisband. her to her husband for the purpose of any trade or business car- 
ried on by him, or otherwise, shall be treated as assets of her hus- 
band's estate in case of his bankruptcy, under reservation of the 
wife's claim to a dividend as a creditor for the amount or value 
of such money or other estate after, but not before, all claims of 
the other creditors of the husband for valuable consideration in 
money or money's worth have been satisfied. 
Execution 4. The cxccution of a general power by will by a married 
poSct.^"^ woman shall have the eflfect of making thp property appointed 
liable for her debts and other liabilities in the same manner as 
her separate estate is made liable under this Act. 
Property 5. Every woman married before the commencement of this 

aSr*S2 Act ^^^ shall be entitled to have and to hold and to dispose of in 
^y a .^°™*° manner aforesaid as her separate property all real and personal 
£?ri?he Act property, her title to which, whether vested or contingent, and 
he^as^a^*^**^ whether in possession, reversion, or remainder, shall accrue after 
feme sole, the Commencement of this Act, including any wages, earnings, 

money, and property so gained or acquired by her as aforesaid. 
As to stoc^, 6- All deposits in any post office or other savings bank, or in 
a Siki^ird **^ any other bank, all annuities granted by the Commissioners for 
"^nmed! the Reduction of the National Debt or by any other person, and 
all sums forming part of the public stocks or funds, or of any 
other stocks or funds transferable in the books of the Governor 
and Company of the Bank of England, or of any other bank, which 
at the commencement of this Act are standing in the sole name 
of a married woman, and all shares, stock, debentures, debenture 
stock, or other interests of or in any corporation, company, or 
public body, municipal, commercial or otherwise, or of or in any 
industrial, provident, friendly, benefit, building, or loan society, 
which at the commencement of this Act are standing in her name, 
shall be deemed, unless and until the contrary be shown, to be the 
separate property of such married woman ; and the fact that any 
such deposit, annuity, sum forming part of the public stocks or 
funds, or of any other stocks or funds transferable in the books of 
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the Governor and Company of the Bank of England or of any 
other bank, share, stock, debenture, debenture stock, or other 
interest as aforesaid, is standing in the sole name of a married 
woman, shall be sufficient primi facie evidence that she is bene- 
ficially entitled thereto for her separate use, so as to authorise 
and empower her to receive or transfer the same, and to receive 
the dividends, interest, and profits thereof, without the concurrence 
of her husband, and to indemnify the Postmaster General, the 
Commissioners for the Reduction of the National Debt, the 
Governor and Company of the Bank of England, the Governor 
and Company of the Bank of Ireland, and all directors, managers, 
and trustees of every such bank, corporation, company, public 
body, or society as aforesaid, in respect thereof. 

7. All sums forming part of the public stocks or funds, or of As to stocv, 
any other stocks or funds transferable in the books of the Bank SansfcrJS, 
of England or of any other bank, and all such deposits and &c.,toa 
annuities respectively as are mentioned in the last preceding woman, 
section, and all shares, stock, debentures, debenture stock, and 

other interests of or in any such corporation, company, public 
body, or society as aforesaid, which after the commencement of 
this Act shall be allotted to or placed, registered, or transferred 
in or into or made to stand in the sole name of any married 
woman shall be deemed, unless and until the contrary be shown, 
to be her separate property, in respect of which so far as any 
liability may be incident thereto her separate estate shall alone 
be liable, whether the same shall be so expressed in the document 
whereby her title to the same is created or certified, or in the 
books or register wherein her title is entered or recorded, or not. 
Provided always, that nothing in this Act shall require or 
authorise any corporation or joint stock company to admit any 
married woman to be a holder of any shares or stock therein to 
which any liability may be incident, contrary to the provisions 
of any Act of Parliament, charter, bye-law, articles of association, 
or deed of settlement regulating such corporation or company. 

8. All the provisions hereinbefore contained as to deposits in inye«tments 
any post office or other savings bank, or in any other bank, JJiSSof 
annuities granted by the Commissioners for the Reduction of the JJ*"****^^ 
National Debt or by any other person, sums forming part of the oSim. * 
public stocks or funds, or of any other stocks or funds transferable 

in the books of the Bank of England or of any other bank, shares, 
stock, debentures, debenture stock, or other interests of or in any 
such corporation, company, public body, or society as aforesaid 
respectively, which at the commencement of this Act shall be 
standing in the sole name of a married woman, or which, after 
that time, shall be allo|te(} to, or placed, registered, or transferred 
to or into, or made j^o ^tand in, the sole name of a married 
woman, shall respectively extend and apply, so far as relates to 
the estate, right, title, 9r interest of the married woman, to any 
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of the particulars aforesaid which, at the commencement of this 
Act, or at any time afterwards, shall be standing in, or shall be 
allotted to, placed, registered, or transferred to or into, or made 
to stand in, the name of any married woman jointly with any 
persons or person other than her husband. 

9. It shall not be necessary for the husband of any married 
woman, in respect of her interest, to join in the transfer of any 
such annuity or deposit as aforesaid, or any sum forming part of 
the public stocks or funds, or of any other stocks or funds 
transferable as aforesaid, or any share, stock, debenture, debenture 
stock, or other benefit, right, claim, or other interest of or in any 
such corporation, company, public body, or society as aforesaid, 
which is now, or shall at any time hereafter be standing in the 
sole name of any married woman, or in the joint names of such 
married woman and any other person or persons not being her 
husband. 

10. If any investment in any such deposit or annuity as 
aforesaid, or in any of the public stocks or funds, or in any 
other stocks or funds transferable as aforesaid, or in any share, 
stock, debenture, or debenture stock of any corporation, 
company, or public body, municipal, commercial, or otherwise, 
or in any share, debenture, benefit, right, or claim whatsoever 
in, to, or upon the funds of any industrial, provident, friendly, 
benefit, building, or loan society, shall have been made by a 
married woman by means of moneys of her husband, without his 
consent, the Court may, upon an application under Section 17 of 
this Act, order such investment, and the dividends thereof, or 
any part thereof, to be transferred and paid respectively to the 
husband ; and nothing in this Act contained shall give validity 
as against creditors of the husband to any gift, by a husband to 
his wife, of any property, which, after such gift, shall continue to 
be in the order and disposition or reputed ownership of the 
husband, or to any deposit or other investment of moneys of the 
husband made by or in the name of . his wife in fraud of his 
creditors; but any moneys so deposited or invested may be 
followed as if this Act had not passed, 

11. A married woman may by virtue of the power of making 
contracts herein-before contained effect a policy upon her own 
life or the life of her husband for her separate use ; and the same 
and all benefit thereof shall enure accordingly. 

A policy of assurance effected by any man on his own life, and 
expressed to be for the benefit of his wife, or of his children, or 
of his wife and children, or any of them, or by any woman on her 
own life, and expressed to be for the benefit of her husband, or 
of her children, or of her husband and children, or any of them, 
shall create a trust in favour of the objects therein named, and 
the moneys payable under any such policy shall not, so long 
as any object of the trust remains unperformed, form part of 
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the estate of the insured, or be subject to his or her debts : 
Provided, that if it shall be proved that the policy was effected 
and the premiums paid with intent to defraud the creditors of the 
insured, they shall be entitled to receive, out of the moneys 
payable under the policy, a sum equal to the premiums so paid. 
The insured may, by the policy or by any memorandum under his 
or her hand, appoint a trustee or trustees of the moneys payable 
under the policy, and from time to time appoint a new trustee or 
new trustees thereof, and may make provision for the appoint- 
ment of a new trustee or new trustees thereof, and for the 
investment of the moneys payable under any such policy. In 
default of any such appointment of a trustee, such policy, 
immediately on its being effected, shall vest in the insured and 
his or her legal personal representatives, in trust for the purposes 
aforesaid. If, at the time of the death of the insured, or at any 
time afterwards, there shall be no trustee, or it shall be expedient 
to appoint a new trustee or new trustees, a trustee or trustees or 
a new trustee or new trustees may be appointed by any court 
having jurisdiction under the provisions of the Trustee Act, 1850, i3&x4Vict. 
or the Acts amending and extending the same. The receipt of a *^* ^ 
trustee or trustees duly appointed, or, in default of any such 
appointment, or in default of notice to the insurance office, the 
receipt of the legal personal representative of the insured shall be 
a discharge to the office for the sum secured by the policy, or for 
the value thereof, in whole or in part. 

12. Every woman whether married before or after this Act, Remedies of 
shall have in her own name against' all persons whomsoever, JJ^^n for 
including her husband, the same civil remedies, and also (subject, protection 
as regards her husband, to the proviso herein-dter contained) the ^se^ame^ 
same remedies and redress by way of criminal proceedings, for property, 
the protection and security of her own separate property, as if 
such property belonged to her as a feme sole, but, except as 
aforesaid, no husband or wife shall be entitled to sue the other for 
a tort In any indictment or other proceeding under this section 
it shall be sufficient to allege such property to be her property ; 
and in any proceeding under this section a husband or wife shall 
be competent to give evidence against each other, any statute or 
rule of law to the contrary notwithstanding : Provided always, 
that no criminal proceeding shall-be taken by any wife against her 
husband by virtue of this Act while they are living together, as to 
or concerning any property claimed by her, nor while they are 
living apart, as to or concerning any act done by the husband 
while they were living together, concerning property claimed by 
the wife, unless such property shall have been wrongfully taken by 
the husband when leaving or deserting, or about to leave or 
desert, his wife. 

13- A woman afler her marriage shall continue to be liable in wife's ante 
respect and to the extent of her separate property for all debts deS^^d 

liabilities. 
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contracted, and all contracts entered into or wrongs committed by 
her before her marriage, including any sums for which she may be 
liable as a contributory, either before or after she has been placed 
on the list of contributories, under and by virtue of the Acts 
relating to joint stock companies ; and she may be sued for any 
such debt and for any liability in damages or otherwise under any 
such contract, or in respect of any such wrong ; and all sums 
recovered against her in respect thereof, or for any cost relating 
thereto, shall be payable out of her separate property ; and as 
between her and her husband, unless there be any contract 
between them to the contrary, her separate property shall be 
deemed to be primarily liable for all such debts, contracts, or 
wrongs, and for all damages or costs recovered in respect thereof : 
Provided always that nothing in this Act shall operate to increase 
or diminish the liability of any woman married before the com- 
mencement of this Act for any such debt, contract, or wrong, as 
aforesaid, except as to any separate property to which she may 
become entitled by virtue of this Act, and to which she would 
not have been entitled for her separate use under the Acts hereby 
repealed or otherwise, if this Act had not passed. 
Husband to 14. A husband shall be liable for the debts of his wife con- 
Ws^^fVs^*"'^ tracted, and for all contracts entered into and wrongs committed 
dcbis con- by her before marriage, including any liabilities to which she may 
bSbrc^mar. ^^ SO subject Under the Acts relating to joint stock companies as 
riage to a aforcsaid, to the extent of all property whatsoever belonging to his 
extent" wifc which he shall have acquired or become entitled lo from or 
through his wife, after deducting therefrom any payments made 
by him, and any sums for which judgment may have been bon^ 
fide recovered against him in any proceeding at law, in respect of 
any such debts, contracts, or wrongs for or in respect of which his 
wife was liable before her marriage as aforesaid ; but he shall not 
be liable for the same any further or otherwise ; and any court in 
which a husband shall be sued for any such debt shall have power 
to direct any inquiry or proceedings which it may think proper for 
the purpose of ascertaining the nature, amount, or value of such 
property: Provided always that nothing in this Act contained 
shall operate to increase or diminish the liability of any husband 
married before the commencement of this Act for or in respect of 
any such debt or other liability of his wife as aforesaid. 
Suits for 15. A husband and wife may be jointly sued in respect of any 

SabliWes!*^^ such debt or other liability (whether by contract or for any wrong) 
contracted or incurred by the wife before marriage as aforesaid, if 
the plaintiff in the action shall seek to establish his claim, either 
wholly or in part, against both of them ; and if in any such action, 
or in any action brought in respect of any such debt or liability 
against the husband alone, it is not found that the husband is 
liable in respect of any property of the wife so acquired by him 
or to which he shall have become so entitled as aforesaid, he shall 
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have judgment for his costs of defence, whatever maybe the 
result of the action against the wife if jointly sued with him ; and 
in any such action against husband and wife jointly, if it appears 
that the husband is Uable for the debt or damages recovered, or 
any part thereof, the judgment to the extent of the amount for 
which the husband is liable shall be a joint judgment against the 
husband personally and against the wife as to her separate pro- 
perty ; and as to the residue, if any, of such debt and damages, 
the judgment shall be a separate judgment against the wife as to 
her separate property only. 

16. A wife doing any act with respect to any property of her hus- Act of wife 
band, which, if done by the husband with respect to property of ^fiJ^p^ 
the wife, would make the husband liable to criminal proceedings ceecUngs. 
by the wife under this Act, shall in like manner be liable to 
criminal proceedings by her husband. 

17- In any question between husband and wife as to the title Questions 
to or possession of property, either party, or any such bank, cor- b^l^^"" 
poration, company, public body, or society as aforesaid in whose ^fc ^ ^ 
books any stocks, funds, or shares of either party are standing, ErieSTedT 
may apply by summons or otherwise in a summary way to any ^j^^' 
judge of the High Court of Justice in England or in Ireland, 
according as such property is in England or Ireland, or (at the 
option of the applicant irrespectively of the value of the property 
in dispute) in England to the judge of the county court of the 
district, or in Ireland to the chairman of the civil bill court of the 
division in which either party resides, and the judge of the High 
Court of Justice or of the county court, or the chairman of the 
civil bill court (as the case may be) may make such order with 
respect to the property in dispute, and as to the costs of and con- 
sequent on the application as he thinks fit, or may direct such 
application to stand over from time to time, and any inquiry 
touching the matters in question to be made in such manner as 
he shall think fit ; Provided always that any order of a judge of 
the High Court of Justice to be made under the provisions of 
this section shall be subject to appeal in the same way as an order 
made by the same judge in a suit pending or on an equitable 
plaint in the said court would be ; and any order of a county 
or civil bill court under the provisions of this section shall be 
subject to appeal in the same way as any other order made by the 
same court would be, and all proceedings in a coimty court or civil 
bill court under this section in which, by reason of the value of 
the property in dispute, such court would not have had jurisdic- 
tion if this Act or the Married Women's Property Act, 1870, had 
not passed, may, at the option of the defendant or respondent to 
such proceedings, be removed as of right into the High Court of 
Justice in England or Ireland (as the case may be), by writ of 
certiorari or otherwise as may be prescribed by any rule of such 
High Court ; but any order made or act done in the course of 
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such proceedings prior to such removal shall be valid, unless 
order shall be made to the contrary by such High Court : Pro- 
vided also, that the judge of the High Court of Justice, or of 
the county court, or the chairman of the civil bill court, if 
either party so require, may hear any such application in his 
private room ; Provided also, that any such bank, corporation, 
company, public body, or society as aforesaid, shall, in the matter 
of any such application for the purposes of costs or otherwise, be 
treated as a stakeholder only. 
Married 13, A married woman who is an executrix or administratrix 

executrix or alonc or jointly with any other person or persons of the estate of 
trustee, ^j^y deceased person, or a trustee alone or jointly as aforesaid of 
property subject to any trust, may sue or be sued, and may trans- 
fer or join in transferring any such annuity or deposit as aforesaid, 
or any sum forming part of the public stocks or funds, or of any 
other stocks or funds transferable as aforesaid, or any share, stock, 
debenture, debenture stock, or other benefit, right, claim, or 
other interest of or in any such corporation, company, public body, 
or society in that character, without her husband, as if she were a 
feme sole. 
Saving of 19. Nothing in this Act contained shall interfere with or affect 
sSue^nts, ^^y settlement or agreement for a settlement made or to be made, 
and the whether before or after marriage, respecting the property of any 
mal?^future married woman, or shall interfere with or render inoperative any 
settlements, restriction against anticipation at present attached or to be here- 
after attached to the enjoyment of any property or income by a 
woman under any settlement, agreement for a settlement, will, or 
other instrument ; but no restriction against anticipation contained 
in any settlement or agreement for a settlement of a woman's 
own property to be made or entered into by herself shall have any 
validity against debts contracted by her before marriage, and no 
settlement or agreement for a settlement shall have any greater 
force or validity against creditors of such woman than a like 
settlement or agreement for a settlement made or entered into by a 
man would have against his creditors. 
Married 20. Where in England the husband of any woman having 

Habfe to'th? Separate property becomes chargeable to any union or parish, the 
parish for justiccs having jurisdiction in such union or parish may, in petty 
tena^Tf sessions assembled, upon application of the guardians of the poor, 
her husband, issue a summons against the wife, and make and enforce such 
order against her for the maintenance of her husband out of such 
separate property as by the thirty-third section of the Poor Law 
31 &3t Vict. Amendment Act, 1868, they may now make and enforce against 
^' "*• a husband for the maintenance of his wife if she becomes charge- 
able to any union or parish. Where in Ireland relief is given 
under the provisions of the Acts relating to the relief of the 
destitute poor to the husband of any woman having separate 
property, the cost price of such relief is hereby declared to be a 
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loan from the guardians of the union in which the same shall be 
given, and shall be recoverable from such woman as if she were a 
feme sole by the same actions and proceedings as money lent. 

21, A married woman having separate property shall be subject Married 
to all such liability for the maintenance of her children and naSt°to°the* 
grandchildren as the husband is now by law subject to for^is*»/o' 
the maintenance of her children and grandchildren : Provided nanoB^f her 
always that nothing in this Act shall relieve her husband from c1m1<J«^«o. 
any liability imposed upon him by law to maintain her children or 
grandchildren. 

22m The Married Women's Property Act, 1870, and theRegeaiof 
Married Women's Property Act (1870) Amendment Act, 1874, Jf^.^*^**^*' 
are hereby repealed : Provided that such repeal shall not affect 37 & 38 vict. 
any act done or right acquired while either of such Acts was in ^' ^' 
force, or any right or liability of any husband or wife, married 
before the commencement of this Act, to sue or be sued under 
the provisions of the said repealed Acts or either of them, for or 
in respect of any debt, contract, wrong, or other matter or thing . 
whatsoever, for or in respect of which any such right or liability 
shall have accrued to or against such husband or wife before the 
commencement of this Act. 

23. For the purposes of this Act the legal personal repre- Legal 
sentative of any married woman shall in respect of her separate tfw oT*'*' 
estate have the same rights and liabilities and be subject to the manned 
same jurisdiction as she would be if she were living. 

24. The word " contract " in this Act shall include the ac- intcrpreta- 
ceptance of any trust, or of the office of executrix or administra- ^ono^'^^ras 
trix, and the provisions of this Act as to liabilities of married 
women shall extend to all liabilities by reason of any breach of 

trust or devastavit committed by any married woman being a 
trustee or executrix or administratrix either before or after her 
marriage, and her husband shall not be subject to such liabilities 
unless he has acted or intermeddled in the trust or administration. 
The word "property " in this Act includes a thing in action. 

25- The date of the commencement of this Act shall be the Commence- 
first of January one thousand eight hundred and eighty-three. mem of Act. 

26- This Act shall not extend to Scotland. a^"*^^ 

27- This Act may be cited as the Married Women's Property short title. 
Act, 1882. 
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Rules under the Act for the Aboution of Fines and 
Recoveries, and Section 7 of the CoNVEVANaNO 
Act, 1882. 

1. No person authorised or appointed under the Act 3 & 4 
Will. IV. c. 74 (in these rules referred to as the Fines and 
Recoveries Act) to take the acknowledgments of deeds by 
married women shall take any such acknowledgment if he is 
interested or concerned either as a party or as solicitor or clerk 
to the solicitor for one of the parties or odierwise in the transaction 
giving occasion for the acknowledgment 

2. Before a Commissioner shall receive an acknowledgment, 
he shall inquire of the married woman separately and apart from 
her husband and from the solicitor concerned in the transaction, 
whether she intends to give up her interest in the estate to be 
passed by the deed without having any provision made for her ; 
and where the married woman answers in the affirmative, and 
the Commissioner shall have no reason to doubt the truth of her 
answer, he shall proceed to receive the acknowledgment ; but if 
it shall appear to him that it is intended that provision is to be 
made for the married woman, then the Commissioner shall not 
take her acknowledgment until he is satisfied that such provision 
has been actually made by some deed or writing produced to 
him ; or if such provision shall not have been actually made 
before, then the Commissioner shall require the terms of the 
intended provision to be shortly reduced into writing, and shall 
verify the same by his signature in the margin, at the foot, or at 
the back thereof 

3. The memorandum to be indorsed on or written at the foot 
or in the margin of a deed acknowledged by a married woman 
shall be in the following form in lieu of the form set forth in 
Section 84 of the Fines and Recoveries Act : 

" This deed was this day produced before me and acknowledged 
by therein named to be her act and deed [or 

their several acts and deeds] previous to which acknowledgment 
[or acknowledgments] the said was [or were] 

examined by me separately and apart from her husband [or their 
respective husbands] touching her [or their] knowledge of the 
contents of the said deed and her [or their] consent thereto and 
[each of them] declared the same to be freely and voluntarily 
executed by her.*' 
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4. When an acknowledgment is taken by any person other 
than a judge, the following declaration shall be added to the 
memorandum of acknowledgment : 

" And I declare that I am not interested or concerned either 
" as a party or as a solicitor or clerk to the solicitor for one of 
" the parties or otherwise in the transaction giving occasion for 
"the said acknowledgment.*' 

5. A memorandum of acknowledgment purporting to be signed 
according to any of the following forms shall be deemed to be a 
memorandum purporting to be signed by a person authorised to 
take the acknowledgment : — 

(Signed) A.B. 

A Judge of the High Court of Justice in England, 

or A Judge of the County Court of , 

or A perpetual Commissioner for taking acknowledg- 
ments of deeds by married women, 

or The special Commissioner appointed to take the 
aforesaid acknowledgment. 

But this rule is not to derogate from the effect of any memo- 
randum purporting to be signed by a person authorised to take 
the acknowledgment, though not signed in accordance with any 
of the above forms. 

6. Nothing in the five preceding rules contained shall make 
invalid any acknowledgment which would have been valid if these 
rules had not been enacted. 

7. Every Commission appointing a special Commissioner to 
take an acknowledgment by a married woman shall be returned 
to the office of the registrar of certificates of acknowledgments of 
deeds by married women, and shall be there filed. An index 
shall be prepared and kept in the said office, giving the names 
and addresses of the married women named in all such com- 
missions filed in the said office after the 31st December, 1882. 
The same rules shall apply to searches in the index so to be 
prepared as to searches in the other indexes and registers kept in 
the Central Office. 

8. The costs to be allowed to solicitors in respect of the 
matters hereinafter mentioned, when not otherwise regulated by 
the general orders in force for the time being under the Solicitors 
Remuneration Act, 1881, or by special agreement, shall be as 
follows ; anything in the Rules of the Supreme Court as to 
costs, dated the 12th August, 1875, to the contrary notwith- 
standing : — 
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Charges under the Act 3 dr* 4 WilL IV. c, 74. {the Fines and 

Recoveries Act), 

£ s. d. 

For the endorsements on deeds required by the 
Fines and Recoveries Act, to be entered on the 
Court Rolls of Manors of the memorandum of . 
production and memorandum of entry on Court 
Rolls, to be signed by the Lord Steward or Deputy 
Steward, each indorsement of memorandum 5s., 
together - - - - - -0100 

For the entries on the Court Rolls of deeds and 
the indorsements thereon, at per folio of 7 2 words - 006 

For taking the consent of each protector of settle- 
ment of lands - - - - - - o 13 4 

For taking the surrender by each tenant in tail of 
lands - - - - - -0134 

For entries of such surrenders or the memo- 
randums thereof in the Court Rolls, at per folio of 
72 words - - - - . -006 

9. The following Rules and Orders are hereby repealed, 
except as to certificates not lodged before the ist January, 
1883, of acknowledgments by married women of deeds executed 
before the ist January, 1883, and the affidavits relating 
thereto : — 

The General Rules of the Court of Common Pleas, Hil. 
Term, 1834. 

The General Rules of the Court of Common Pleas, Trin. 
Term, 1834. 

The General Order of the Court of Common Pleas, dated 
the 24th November, 1862. 

The General Order of the Court of Common Pleas, dated 
the 13th January, 1863. 

10. These Rules shall take effect from and after the •31st 
' December, 1882. 
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Post Office Savings Banks. 

8. (i.) Deposits may be made by married women. 

(2.) The following provisions apply to such deposits, where the 
depositor is domiciled in England or Ireland ; — 

(a.) All deposits which on the ist of January, 1883, are stand- 
ing in the sole name of a married woman will be deemed, unless 
and until the contrary is shown, to be the separate property of 
such married woman ; and the fact that any deposit is standing in 
the sole name of a married woman will be considered prima /ade 
evidence that she is beneficially entitled thereto for her separate 
use, so as to authorise and empower her to withdraw and receive 
the same, without the concurrence of her husband. 

(^.) All deposits which, on or after the ist of January, 1883, 
are made in the sole name of any married woman will be deemed, 
unless and until the contrary is shown, to be her separate pro- 
perty, and payment of such deposits, and all interest accruing 
thereon, will be made to the receipt of such married woman alone, 
without the concurrence of her husband. 

(c.) Where any deposit stands on the ist of January, 1883, or 
is at any time thereafter made, in the name of a married woman 
jointly with any other person or persons, whether such married 
woman is expressed to be a trustee or not, such married woman will 
be deemed entitled to such deposit, so far as her interest therein 
extends, as her separate property., and the concurrence of her hus- 
band in any receipt, or other proceeding relating to such deposit, 
will not be required. 

{d,) Any woman who marries while she is a depositor should 
forward to the Controller of the Savings Bank a certificate of her 
marriage, together with her deposit book, and the deposits will 
thereupon be entered in her married name, but she will not by 
so doing, lose any power of receiving payment of the same, or of 
any interest thereon, without the concurrence of her husband, but 
the deposits will remain her separate property. 

(e.) If any deposit is made by a married woman by means of 
moneys of her husband without his consent, the husband may 
apply, by summons or otherwise in a summary way, to any Judge 
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of the High Court of Justice in England or in Ireland, or in England 
to the Judge of the County Court of the district, or in Ireland 
to the Chairman of the Civil Bill Court of the division, in which 
either party resides, and the Judge of the High Court of Justice 
or of the County Court, or the Chairman of the Civil Bill 
Court, may, upon such application, order such deposit, and the 
interest thereon, or any part thereof, to be paid to the husband, 
and may make such order for the costs of and consequent on 
the application as he thinks fit. 

{/,) No deposit of the husband made by or in the name of 
his wife in fraud of his creditors will be valid as against such 
creditors ; but any moneys so deposited may be followed for 
the benefit of the creditors. 

(g,) Deposits belonging to a married woman may be bequeathed 
by her will to any person she may choose ; but in the event of 
her dying without a will, her husband, if he survives her, will be 
entitled to such deposits. 

(3.) The following provisions apply to deposits made by 
married women whose husbands' domicile is in Scotland : — 

{a,) Where the depositor was married before the i8th July, 
1 88 1, repayment of deposits made by her subsequent to the ist 
of January 1878, being the date of commencement of the 
Married Women's Property (Scotland) Act, 1877, will take place 
subject to the provisions of that Act, provides that any money or 
property acquired after the commencement of the Act by a 
married woman from her wages or earnings in any employment, 
or through the exercise of any literary, artistic, or scientific skill, 
shall be deemed to be settled to her separate use. 

(J?.) Where the depositor was married after the i8th of July, 
1 88 1, repayment of deposits made by her will take place, sub- 
ject to the provisions of the Married Women's Property (Scotland) 
Act, 1 881, which provides that where a marriage is contracted 
after the passing of that Act, the husband, being domiciled in 
Scotland at the time of the marriage, the whole moveable or 
personal estate of the wife, whether acquired before or during 
the marriage, shall be vested in the wife as her separate estate, 
subject to the provisions of the above-mentioned Act. 

{c.) Any dispute in regard to deposits in Scotland may be 
settled by the Registrar or an Assistant Registrar of Friendly 
Societies under the Savings Bank Barrister Act, 1876. 



173 



INDEX. 



PAGE 

Abduction 7 

Abolition of fines and recoveries, 

Act for . . . , * . 70, 71 

Abortion 8 

Acknowledgments, evidence of . 67 

by feme covert 70, 71, 78, 96, 97 



rules as to 

Actions against feme covert will still 
be brought in Chancery Divi- 
sion ..... 

Administration in county courts 

of husband where granted to 

widow 

Administrator, husband is, to wife . 

Administratrix, vide Feme Covert. 

Admissions by wife to charge her 
husband 

Adultery, vide Dissolution of Mar- 
riage, grounds for. 

admission of, by wife 

Advertising by husband no longer 
liable for wife .... 

Affiliation order .... 

Agent, mistress may be to bind her 
protector 



168 



134 
118 

43>44 
107 



66 



65 
149 

144 



where wife is for husband 143-151 



66 



Agency, evidence of 

presumption of, how it arises 

144 
Aggravated assault upon a woman 

Alienation, vide Anticipation. 

Alimony, vide Maintenance. 

what is 

amount of ... . 

object of granting . 

pendente lite .... 

permanent .... 

Anticipation, al ienation, synonymous 

with . . . . icx> notis 
restraint upon, annexed to 

power of appointment . loj, 102 



14s 
8 



33 

34 

ib, 

lb. 
ib. 



PAGE 

Anticipation, restraint upon, barring 

entail, does not dissolve feme 

from ..... 104 

Court may release . . 102, 103 

' how created . . . loo, loi 

debt, effect of, in case of . 103 

perpetuities, rule of infringes . 102 

may revive upon subsequent 

coverture .... ib, 
savings of separate estate not 

affected by, .... 103 

depends upon separate estate 102 

Appointment, vide Anticipation. 

vide Power. 

power of ... . 

Apprentice, female children may be 

bound ..... 
Assault, vide Aggravated. 
communicating venereal disease 

may be an, .... 

coverture no defence to . 

Assignment, reversionary chose in 

action, of. ... . 
Assurance, vide Policy. 
Company, moneys due from, 

under policy .... 



86-88 



24 



6,8 
8 

76-78 



99 



Bankrupt, feme covert, might be in 

London ..... 132 
Bankruptcy laws, feme covert liable 

under . . . 128, 133, 134 
Baronet, woman has been a . . 2 

Bar entail, feme covert restrained 

from anticipation may . . 104 
Bastards, mother liable for main- 
tenance of . . . .24 

mother's right to custody of xxvi, 46 

Bastardy order . . . . 15 
Bawdy house, keeping, coverture 

no defence to . • . . o 



174 



POSITION IN LAW OF WOMEN. 



Bestiality, vide Dissolution of Mar- 
riage, grounds for. 
Bigamous marriage, damages for . i6 
Boasting, vide Jactitation. 
Bristol, custom of, City of . . 15 

Carnally knowing girl under 12 

years ..... 7 

under 13 years . . ib. 

Carried on separately, vide Trade. 

Chain of executorship . . 40, 41 

Chancery Division, actions against 
feme covert will still be brought 
in . • 134 

Chattels real not choses in action . 72 

Child, female may be bound ap- 
prentice .... 24 

bearing, presumption as to . 67, 68 

Children, custody of . 46^ Soetseg. 

custody of, order by magistrate 

as to . 
election as to custody, when 



59 
51 



allowed to exercise 

- mother liable for support 
of . . . . . 23, 24 

- religion of, fathers right to 
regulate 59 

widow liable for support of . 24 



Chose in action, vide Reversionary, 
meaning of 



72 

15, 121, 132 

4 



City of London, custom of 

Clergy, women can not be 

** Collusion," meaning of . . 27 

Commissioner of sewers, women 

may be .... . 3 

under Towns Improvement 

Act, women may vote for . i 

Common scold . . . . 11 

Company, vide Assurance. 

" Condonation," meaning of . . 27 

Conjugal rights, effect of decree for 

restitution of . . . . 33 

** Connivance," meaning of . . 26, 27 

** Consent," meaning of, 6 ; absence 
of, necessary to prove in pro- 
secution for indecent assault 
or rape ..... 6 

is a defence to charge of 

indecent assault or rape . 



id. 
II 



Contagious Diseases Acts 
Contract, vide Feme Covert. 
Contributory to company, 

covert may be liable as 
Conveyancing Act .... 
Copyholder, right of action, if called 

a whore ..... 16 
Copyholds . . . 71, 72, 86 

feme covert possessed of id. 

Costs of husband . . . 141, 142 



feme 

129, 138 

71 



County court, administration may 

be granted in . . . . 118 

disputes between husband and 

wife as to property, may be 
settled in .... 95, 96 

Coverture, defence of, may be sup- 
ported without proof of marriage 9 

where a defence in criminal 

• • • • • ^y 



cases 
- separate 
during 



estate only 



exists 
135, 



Creditors o^ husband, protection to 
Cnielty, vide Dissolution of Mar 
riage, grounds for. 

meaning of . 

by wife .... 

Curtesey .... 

peerage by the 

Custody of Infants Act . 

Custom o^ City of London 15, 121, 

Debts previous to marriage, effect of 

restraint upon anticipation in 

respect of ... . 

Deck passengers, female paupers 

not to be sent as . . . 

Decree nisiy effect of . . . 

effect of, on status of feme 

covert ..... 
reduction into possession &ub- 



136 
99 

26 

35 
106 

2 

49 
132 



105 

23 
20 

28 

73 

7 
98 



sequent to 
Defilement of girls under 21 years, 

procuring 

Deposits in name of feme covert 
■ in post office or savings or 

other bank .... 92 

** Deserting," meaning of . . 10 
** Desertion," meaning of . 26, 27, 28 
Devastavits, feme covert liable for . 42 
Discretionary bars ... 27 

Dissolution of marriage, defences to 

action for 26-28 

evidence in action for . . 65 

grounds for . . . . 25, 2t> 

settlement, Court may vary . 35 

Dispute between husband and wife 95, 96 
Divorce, z/i^^ Dissolution of Marriage. 

decree nisi, effect of . . 20 

•Doctors, vide Medical Degree. 

Domicile of feme covert . . 67 

Dower Act . . . . 111-113 

meaning of . . . . 108 

ad ostium ecclesia . . . 113 

arrears of . . . .114 

what it attaches to . 108-IIO 

ci editors of husband not de- 
feated by . . .113 

in copyholds, vide Freebench. 

de la plus beale . . ib. 
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Dower ex assensu patrU 

how forfeited 

of gavelkind lands . 

in Isle of Man 

Doweress, legacy to 



• 113 
110, III 

114 

ib, 

114 



Election of members of parliament, 

women can not vote at . . i 

School Board, women may 

vote at 3 

— not in City .... 4 

of sexton, women may vote at 3 

Entireties, husband and.wife take by 70 

Equitable assets, separate estate is . 135 
Equity to a settlement . . .78, 79 
Evidence, vide Feme Covert. 

acknowledgments of . . 67 

a.dmissions by wife . . 65, (ii 

agency, of .... 66 

Amendment Act . . 64 

dissolution of marriage, in 

• action for . . . 65 

feme covert, entitled to stock, 

etc 93 

Executrix, vide Feme covert. 

Father, children, right of, to regulate 

religious faith of . . . 59 

Father's rights to custody of children 

may be taken away 50 et seq. 

Felony, husband may be guilty of, 

where he steals goods of wife . 16 

• a wife may be guilty of, where 

she steals goods of husband . ib. 

wife can not be convicted for 

harbouring husband who has 
committed 9 

Feme covert, vide Widow, Wife, 
Woman. 

actions against, will still be 

brought in Chancery Division 134 

administration, vide Executrix. 

anticipation, restraint upon, 

vide Anticipation. 

appointment of, power of exer- 
cise by 86-88 

authority of to bind husband I43-151 

bankrupt, might be, in London 132 

bankruptcy laws, how far liable 

to . . . . 128, 133, 134 

children, rights as to, vide 

Mother. 

children and grandchildren, 

liable to parish for support of 23, 4 

chose in action, right to . 72 

chose in action, right of 

husband to .... t^ 

contract, may now , as it' sole 

127, 130-137 



Feme covert, contract by, will bind 

after acquired separate property 128 
contracts by, will bind separate 

property .... ib» 
contracts by, how affected by 

settlements . . . 130 
contracts, can not bind herself 

by, in Equity Courts . . 122 

contracts, could bind her 

separate estate by, in Courts of 
Equity .... 122-126 

contracts, exercise of power of 

appointmentliabletoher, 126, 12S, 136 

contracts, husband's liability 

for, of, previous to marriage — 

at Common Law . -139 
under Act of 1870 . ib. 
under Act of 1 874 . 139,140 
under Act of 1882 . 140, I4 1 
contributory, may be liable as 129^138 

contracts, may enter into at 

Common Law .120 

contracts to lend to husband 

128, 137, 138 

contracts previous to marriage 

not affected by restraint upon 
anticipation . . 136, 137 

contracts, position ofi as to, 

at Common Law . . .119 
— ^ contracts, separate estate 
acquired subsequently to, not 
liable for formerly . . .127 

since Act 1882 128,135 

contracts, was not barred by 

Statute of Limitations from 
suing during coverture . . 121 

- contributory, husband not 
liable for, as . . . 142 

copyholds, could not devise . 7 1 

crimes committed by, by order 

of husband .... 9 

■ I decree nisi does not affect 

status of .... 20, 28 

domicile of . . . . 67 

deposit in name of . . 98 

dower, right to, 

1 08- 1 17, et vide Dower 

- entail may bar, although 
restramed from anticipation . 104 

evidence against husband, 

when may give . 62 et seq. 

45 
41 



executrix, assignment by 

- executrix, when intestate 

- executrix, marriage of, with 
debtor 44 

- executrix Married Women's 
Property Act, 1882, effect of 
upon ..... 38 

- executrix, ne exeat regno . 41, 42 
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. 40, 41 
at 
37 etseq. 

39 
39, 40 



Feme covert, executrix, personal re- 
presentation through 

executrix, position of, 

Common Law 

executrix where, a minor 

executrix, will, may make 

husband liable for support of . 21, 22 

husband's property, interest in 107 

injunction, not . restrained 

from dealing with separate 
estate by .... 137 
judgments jointly against 14I-143 

legal personal representative 

01 ...... 

legal settlement of 

- married previously to January 
1st, 1883, rii^ht of, to property 

— ^ Master and Servants Act, can 

not be convicted under 
mortgage of property of 

municipal elections, can not 

vote at .... ; 2 

necessaries may bind husband 

for 143-15 1 

next of kin, husband may 

administer to .... 28 

paraphernalia. . . 78-80 

personally liable . . . 21, 22 

personalty of deceased husband 

intestate, right of, to share in 

pin money . . . ' . 

policy of assurance may effect 

position of at Common Law . 

real property belonging to. 



107 
22 

97 

10 
88-91 



108 

81, 82 

128 

I 



how far seised of 

recognizances by . 

relief, when entitled to, as if 

widow . . . . . 

savings of, vide Savings. 

separate estate 

separate estate not affected by 

Statute of Limitations 
where feme sole merchant 

stocks, shares, &c., standing 

in name of . . . 92, 

where subpoenaed . 

torts of, husband liable for 

at Common Law . 

torts, where liable for at 

Common Law 

torts, could not formerly com- 
mit ..... 

torts, may sue or be sued for . 

trade or occupation carried on 

by, separately from husband . 

transfer without husband's 

concurrence, may , 

- trust property, power over 
wages of ... , 



70 
67 

23 

82-99 

139 
121 

93,98 
67 

16 

17 

ib. 
18 

97,98 

98 

97 
ib. 



Feme covert, will of . 70, 71, 85-92 
— - witness may be committed . 67 

vote, can not ... 2 

Food and Drugs Act, vide Sale. 
Forester, woman has been . . 2 

Freebench .... 114 — 116 

Gaming house, keeping, coverture 

no defence to . . . . 9 

" General engagements, ' * meaning of 1 26 
Gift by husband to wife . . .85, 86 
Girl under 12 or 13 years, carnally 

knowing .... 7 

Girls under 21 years, procuring de- 
filement of . . . . ib. 
Grandchildren, grandmother liable 

for support of . . . . 23, 24 
Guardian of the poor, women may be 3 

Guardianship .... 46-49 

by nature and nurture . . 48 

Guilt, admission of, vide Adultery. 



Habeas corpus not necessarily a 
criminal proceeding 

Heir-at-law, jury de ventre inspi- 
ciendo, may have 

High Constable, women have been. 

Highway, Surveyor of, women may 
De ....•• 

Householder,?//^^ Inhabitant House- 
holder. 

Husband, vide Curtesey, Father. 

administrator to his wife, may 

be . . . • . • 

concurrence of, where not 

needed . . . . . 

contributory, not liable for 

wife, as . . . . • 
conveyances of wife's property, 



52 

4 

2 



107 

98 

142 



had to join in . . . . 70 

- costs of .... 141, I<2 

- death of, caused by neg- 
ligence, gives widow right of 
action ..... 16 

- devastavits of, where wife 
liable for .... 42 

- devastavits of wife, liability for. ib, 

- gift by, to wife . . . 85, 86 

- intestate, right of wife to 
share in personalty of . . 108 

- judgment, jointly against 141-143 

- liability of, for wife's con- 
tracts previous to marriage — 

at Common Law . . •139 
under Act 1870 , . . ib. 
under Act 1874 • • 139, ^40 
under Act 1882 . . 140, 141 

- liability of, for torts of wife at 
Common Law . • . 16 
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Husband, under Married Women's 

Property Act, Ib82 . . 17 

maintenance of wife, liable for 108 

necessaries, where liable for, 

of wife .... 143- 1 51 
next-of-kin of his wife, may 

administer to . . . . 38 

protection to . . . . 99 

stealing goods of wife may be 

guilty of felony . . . 10 
torts, can not commit against 

wife . . . . 18, 19 
torts of wife, how far liable 

for ..,,.. ib. 
wife may be compelled to 

support ..... 21 
withdrawing authority of wife 

as agent .... 145, 149 

and wife, disputes between . 95, 96 

, wife, and, one person in law, 

how far, are. . . . 20, 69 

Illegitimate children, vide Bastards. 

Impotency, vide Nullity of Marriage. 

Income producing fund, restraint 

upon anticipation . . . 104 

Infant, vide Child. 

Infants' Custody Act . . . S4~56 

** Inhabited householder," includes 

women ..... i 

Injunction will not be granted to 
restrain feme covert from deal- 
ing with separate estate . . 137 

Intervention of Queen's Proctor . 29 

Investment in fraud of creditors . 99 

Irremoveability, status of, acquired 

by husband, effect of . .23 

Isle of Man, dower in . . . 114 

Jactitation of marriage, action for 

what is 33 

defences to action for . . ib. 

Jewess not converted, right of to 

dower . . . . .111 

Judge, woman can not be a . . 4 
Judgment against husband and wife, 

jointly .... 141-143 

Judicial legislation, too late to make 136 

separation, grounds for . . 29 

defences to . . ib, 

separation, magistrate, by order 

of ...... 30 

Jury de ventre inspiciendoy women 

may serve on ... . 4 

— ^ in what cases empannelled . ib. 

* 'Leaving or deserting," meaning of 10 
Legal estate under Married Wo- 
men's Property Act, 1882 . . 96 



Libellous communication to wife, 

husband may sue for ... 20 
Licensing Act, 1872 ... 64 
Liquidation, what is . . .138 
Loan by wife to husband 128, 137, 138 
London, City of, custom 15, 1 2 1, 132 

Lord Campbell's Act ... 16 
Lords, House of, peeress.can not sit in 4 

Maintenance in nature of alimony . 35 
Malins* Act .... 78 

Manslaughter, coverture no defence 

to ...... o 

Marriage, effect of, at Common Law 2 

not necessary to prove, in order 

to support defence of coverture . 9 
Marriages void, or voidable, where 30, 31 
Married woman, vide Feme Covert. 
Women's Property Act, 1870 . 

Women's Property Act, 1874 . 

Women's Property Act, 1882 . 



Master and Servants Act 

Members of parliament, women can 
not vote for election of 

women can not sit as a . 

Medical ilegrees, women may take 

Misdemeanour, coverture may be 
defence to 

Mistress, action by a, against sheriff 
for seizing goods of her own under 
an execution against her protector 

may be agent to bind her pro- 
tector ..... 

evidence, may give, against her 



153 

157 

159 
10 



I 

4 
ib. 



8 



16 



144 

protector .... 62 
Money fund, restraint upon antici- 
pation ..... 104 
Mortgage, feme covert, of property of 88-91 
Mothers, children, deserting . . 24 
Mother, children, no legal power over 46 

guardian, can not appoint . 47 

guardian, where, is . . ib. 

Murder, coverture no defence to . 8 
Municipal elections, women may 

vote at certain ... 2 



"Necessaries," meaning of . 

husband, where liable for, 

wife .... 

Ne exeat regno 

Nullity of marriage, grounds for 
defences to action for 



settlement, court may vary, 



150, 151 
of 

143- '5 1 
. 41-42 

. 30. 31 
32 



upon decree for 



35 



Occupation, vide Trade. 

One person in law, husband and 

wife, how far are . . . 20, 69 

Overseer, woman maybe . . 3 



178 



POSITION IN LAW OF WOMEN. 



(( 



Paraphernalia," meaning of . 79, 80 
Parliament, women can not sit as 

members of . . . 4 

*' Parishioners, "women, may include 3 

Paupers, protection for female . 23 
Peeress can not sit in House of 

Lords 
— woman may be, in her own 

right ..... 2 

transmits dignity . . . ib. 

trial of, by jury of peers . . ib. 

Perpetuities, rule of, infringed by 

restraint upon anticipation . 102 
Personal liability of feme covert . 21, 22 

Pin money 81, 82 

Pleading ... .141 

Policy of assurance, feme covert may 

effect 128 

moneys payable under . . 99 

Possession, vuie Reduction. 

Postal regulations, 1883 . 

Power of appointment 126, 

under Bankruptcy Act . 

Presumptions of law may be rebutted 
as to age of child-bearing 



Prison, woman has been head of 
Property, vide Real Property. 

protection of, Act . 

Prostitution .... 
Prostitute, vide Mistress. 

punishment of riotous or in 

decent .... 
Protection of Property Act 

** Quarantine," meaning of . 
Queen's Proctor, intervention by 



171 

28, 136 

127 

9 
67,68 

3 



10, 



64 
II 



II 

64 

116 
29 



Rape, vide Dissolution of Marriage, 

grounds for. 
Rape ...... 5-7 

attempt at ... . 7 

Real property of wife at Common 

Law . . . . 70> 71 

Receipt by executrix ... 45 
Receiver of separate estate, where 

appointed . . . • ^37 
Recognizances by feme covert . 67 

Reduction into possession . . 73-76 
Regent, woman may be . . . 2 

Relief, feme covert where entitled 

to, as if widow ... 23 

widow how granted to . . ib. 

Religion of child, father's right to 

regulate . . . • 59 ^^ 5^2- 
Restitution of conjugal rights, grounds 

for 32 

defences to , . . . ib. 

Restraint upon anticipation, nature 

of 100-105 



Restraint upon anticipation, effect of 

upon debts previous torn arriage 105 

devastavits, good against claims 

for ...... 43 

where income producing fund . 104 

under Married Women's Pro- 
perty Act, 1882 . . . ib. 

Court may release . . .102 

— money fund .... 104 
separate estate, depends upon 102 

— does not prevent barring entail 
where settled land . . . ib. 

torts, effective against . . 1 05 

void in settlements in fraud of 

creditors . . . . . ib. 

Reversionary chose in action, assign- 
ment of ..... 76-78 

Rogue and vagabond, mother de- 
serting children liable as . 24 

wife of soldier where not liable 

as, for begging. ... 22 

Rules of Supreme Court referring to 

taking acknowledgments . . 168 

Sale of Food and Drugs Act . . 64 
Savings Banks, new rules as to . 171 
Savings of separate estate liable for 

debts although restraint upon 

anticipation . . . .103 
School Board, women may vote at 

election of ... . 3 

not in City .... 4 

Scold, common . . . . 1 1 

Seduction 12-15 

who may bring action for . 14 

Separate estate, what would create . 82-85 

feme covert may dispose of, 85 -88, 92, 97 

only exists durmg coverture 135, 136 

devastavits, how far liable 

for ...... 43 

is equitable assets . . . 135 

presumption, as to being bound, 68 

torts, where liable for . . 17 

savings of, vide Savings. 

Separation, vide Judicial Separation. 
deed, trustee no longer neces- 
sary tor 



SerjeantTalfourd's Act, z^/V/*? Infauts' 

Custody Act 
Service, constructive, what is . 
loss of, ground of action for 

seduction. . . . . 



33 



12, 13 



Settlement, equity to a . 

legal, of feme covert 

Settlements, power ta alter 

principle upon which Court 

varies ..... 
Sewers, commissioner of, women may 

be 



12 

. 78, 79 
22 



35 
36 
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Sexton, woman may be . 

may vote for election of . 

Shares, vide Stocks. 

Sheriff, woman has been 

— r- action against, for wrongful 

seizure by mistress of debtor 
Slander where special damages need 

not be proved . 
Sodomy, vide Dissolution of Marriage. 

evidence of, should be supported 



3 
ib. 



16 



66 



Soldiers* wives, protection for, when 

returning home ... 22 
Sole and separate, vide Separate Estate. 
Solicitors Act .... 103 

Southwark, custom of, borough of . 15 
Statutes — 

20 Hen. VI. c 9 . . . 2 
43 Eliz. c. 2 . . . . 22, 24 

21 Jac. I. c. 16 (Statute of Limi- 
tations) .... 121 

12 Car. II. c. 24 . . . 47 
14 Car. 11. c. 12 . . 23 

22 & 23 Car. II. c. 10 (Statute 

of Distributions) . . 107, 116 
29 Car. II. c. 3 (Statute of Frauds) 107 

I Jas. II. c. 17 (Statute of Distri- 
tributions Amendment Act) 116, 118 

5 Geo. I. c. 8 . . . 21 

II Geo. I c. 18 . . . 118 
43 Geo. III. c. 61 . . . 22 

55 Geo. III. c. 192 . . 116 

56 Geo. III. c. 139 24 

4 Geo. IV. c. 76 . . 47 

5 Geo. IV. c. 83 . . II, 24 
3 & 4 Wm. IV. c. 74 (Abolition 

of Fines and Recoveries) . 70, 71 
3 & 4 Wm. IV. c. 78 . . 67 

3 & 4 Wm. IV. c. 105 (Dower 

Act) 108, no, III, 112, 113 

4 & 5 Wm. lY. c. 76 . . 21, 24 

5 & 6 Wm. IV. c. 50 . . 3 
I Vict. c. 26 (Wills Act) . 86, 116 

1 Vict. c. 78 . . . . I 

2 & 3 Vict, c 54 (Serjeant 
Talfourd's Act) . 

5 & 6 Vict. c. 99 . 
7 & 8 Vict. c. loi . 
9 & 10 Vict c. 66 . 
9 & 10 Vict. c. 93 . 
II & 12 Vict, cm 

13 & 14 Vict. c. 54 
13 & 14 Vict. c. loi 

16 & 17 Vict. c. 83 (Evidence 
Amendment Act). 

17 & 18 Vict. c. 103 (Towns 
Improvement Act, Ireland) . 

17 & 18 Vict. c. 104 
18.^ 19 Vict. c. 12 (Metropolis 
Management Act) 



55,56 
119 

23, 24 

23 
16 

23 
119 

21 

62, 63 

I 
21 



118 
78 



120 
120 

65 
119 

103 

35 
23 



57 
8, 16 

119 

29 

23 

119 

138 

II 
119 



21, 24, 



10 
119 
108 



Statutes continued — 

19 & 20 Vict. c. 94 

20 & 21 Vict.c. 57 (Malins' Act) 

20 & 21 Vict. c. 85 (Matrimo- 
nial Causes Act), 1 7, 25, 34, 

35» 56, 57, 

21 & 22 Vict. c. 108 37, 

22 & 23 Vict. c. 6i . . .35 

23 & 24 Vict. 0. 38 . 
23 & 24 Vict. c. 127 (Solicitors 

Act) . 

23 & 24 Vict. c. 144 
24& 25 Vict. c. 55 

24 & 25 Vict. c. 86 (Conjugal 
Rights Scotland Act) . 

24 & 25 Vict. c. 100 

24 & 25 Vict c. 117 

25 & 26 Vict. c. 81 

25 & 26 Vict. c. 113 

26 & 27 Vict. c. 38 . 

28 & 29 Vict. c. 86 (Boviir 
Act) 

29 Vict. c. 35 (Contagious 
Diseases Act) 

30 & 31 Vict. c. 103 
30& 31 Vict. c. 141 (Master 

and Servants Act) 
30& 31 Vict. c. 146 

31 & 32 Vict. c. 122 

32 & 33 Vict. c. 55 (Municipal 
Corporations Act) . . 2 

32 & 33 Vict. c. 62 (Debtors 
Act, 1869) . . 131, 132 

32 & 33 Vict. c. 68 (Evidence 

Amendment Act, 1869) . 62, 65 

32 & 33 Vict. c. 71 (Bankruptcy 
Act, 1869) .... 

32 & 33 Vict. c. 96 (Contagious 
Diseases Amendment Act) . 

33 & 34 Vict. c. 23 
33 & 34 Vict. c. 75 
33 & 34 Vict. c. 93 (Married 

Women's Property Act, 1870) 

97, 139, 
35 & 36 Vict. c. 65 

35 & 36 Vict. c. 94 (Licensing 
Act, 1872) .... 

36 Vict. c. 12 (Custody of In- 
fants) . .49, 50, 51, 

36 Vict. c. 31 . 

36 & 37 Vict. c. 52 . 

36 & 37 Vict. c. 66 (Judicature 
Act) . . .25,45,50, 

37 & 38 Vict. c. 41 
37 & 38 Vict. c. 50 (Married 

Women's Property Amend- 
ment Act) . 139, 141, 142, 
37 & 38 Vict. c. 57 (Real Pro- 
perty Limitation Act) . 114 



127 

II 
no 

3,4 



153 
15 

64 



55, 56 

29 
118 

52,54 
119 



157 
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Statutes continued — 

38 & 39 Vict. c. 86 (Conspiracy 
and Protection of Property 
Act) 10, 64 

38 & 39 Vict. c..63(Sale of Food 

and Drugs Act) ... 64 

38 & 39 Vict. c. 94 . . 7 

39 & 40 Vict. c. 61 . . 23 

39 & 40 Vict. c. 80 . . 64 

40 & 41 Vict. c. 14 (Evidence 
Amendment Act 1877) • 64 

41 Vict. c. 19 (Matrimonial 
Causes Amendment Act) 30, 35, 59 

44 & 45 Vict. c. 41 (Conveyan- 
cing Act, 1881) . . 71, 102 

45 & 46 Vict. c. 39 (Conveyan- 
cing Act, 1882) . . • 7i» 97 

45 & 46 Vict c. 75 (Married 
Women's Property Act) — 

Section i subsection i 85, 92, 97, 

121, 159 

„ 2 18,40,45, 

128, 132, 159 

3 68, 128, 
148, 159 

4 19 128, 

135, 159 

5 126, 128, 

132, 133, 160 
. 92, 27, 160 
128, 137, 160 
128, 136, 160 

92, 98, 160 

93, 98, 160 
/^., 161 

94, 98, 161 
94, 162 

95, 99, 162 
129, 162 

18, 63, 163 

30, 138, 163 

143, 164 

141, 164 

: 9» 165 

96, 99, 165 
45» 97, 166 



It 



>, 



,, 



18, 



Section 2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Statute of Limitations did not 

separate estate 
, Stakeholders, position of 
Stocks, shares, etc. 



io5j 



I9i 



i3o> 



137, 166 

21, 166 

23, 167 

167 

107, 167 



37» 121, 



167 
167 

id. 

id. 



affect 



139 

99 

92-95 



Stocks, standing in name of feme 

covert . . . .92, 93, 98 

Subpoena, feme covert . . . 67 

" Subsequent action, " meaning of . 142 

Surrender . . , . . 72 
Surveyor of highways, women may 

be 3 



Tenures what, women have held 

Dy • • • • • • 

Terms for years not choses in action 
Torts, vide Devastavits. 

feme covert could not commit 

feme covert where liable for, 

at Common Law . . , 
feme covert may sue or be sued 

for • 

Married Women's Property 

Act, as affected by 

separate estate, where liable for 

restraint upon anticipation 

effective against, 
husband liable at Common 

Law for, of wife 
husband can now commit 

against wife . . . . 
libellous communication to wife, 

husband may sue for 
Trade or occupation, vide Feme 

Covert. 
Tradesmen, duty of, supplying feme 

covert living apart from husband 
Transfer, vide Stocks. 
feme covert may without con- 
currence of husband 
Treason, coverture no defence to 
Trust property, vide Feme Covert, 
Trustee, vide Feme Covert. 
provisions for appointment of, 

for policies of assurance . 

husband, for wife . 

separation deed, no longer 

necessary for . 



i3. 


72 


17 


id. 


18 


17, 18 


17 


105 


16 


18, 19 


20 



149 



98 

8 



129 

85 



Venereal disease, communication of 
may amount to assault 

communicating, gives no right 

of action for damages 

Vole, School Board women may, at 
election of ... . 

not in City .... 

women may, for commissioners 

under Towns Improvement Act 

women can not for election of 

members of parliament 

women may at certain munici- 
pal elections .... 
women, sexton, may, at election 



of 



6,7 
16 

3 
4 

I 
I 
2 

3 
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Wages of feme covert 
meaning of . 



• 92, 97 

97 not is 
52 



Ward of Court 

Whore, calling woman a 

Widow, action by, for husband's 

death through negligence 
administration to husband, 

where granted to . . . 43, 44 
administration may be granted 

to, in county court 

chamber .... 

children, liable for support of . 

personal property of husband, 

right o 



15 
16 



118 
ib, 
24 



- relief where to be granted to 
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A Concise Exposition of tlie Draugiitsman's Art, with a Series of 
Forms framed in accordance witt) tiie New Legislation. 



THE VOLUME IS DIVIDED INTO THREE PARTS : 

I. — Preliminary Dissertation. 

II — Practical Conveyancing Acts, including the Conveyancing and 
Law op Property Act, 1881 with Notes. 

III. — Precedents. 

The object of the present Work is to supply a Handbook which shall at 
once explain the leading features of the system of Conveyancing inaugurated 
by the above statute and the Solicitors' Remuneration Act, 1881, and at the 
same time furnish such a selection of Precedents as will meet the ordinary 
needs of a Solicitor's office. 

To render the book more complete, suggestions and directions are given, 
by the aid of which the forms in existing treatises may be adapted to the 
New Law. 

BY 

C. CAVANAGH, B.A., LL.B. (LOND.), 

OF THE MIDDLE TEMPLE AND NORTHERN CIRCUIT, BARRISTER-AT-LAW. 

Author of " Tlie Law of Money Securities^ 
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THE BANKING ALMMAC 

AND DIARY, 

TEAR-BOOK OF STATISTICS, & DIRECTORY, 

Edited by R. H. INGLIS PALGRAYE, Esq., F.S.S. 

THIS WORK, WHICH HAS LONG BEEN 
PATRONISED BY THE BANK OF ENGLAND, 

The Private and Joint-Stock Banht, the Private and Public I>isconnt Establishments, the 
Credit and Finance Companies^ and the principal Financial and Mercantile 

Extabliithvients, 
Contains much valuable Statistical Information f^om Official Dootuuents. 



The DIARY is printed on Superfine Paper, 8vo, and Subscribers wishing to have Diaries with 
one page for each day^ can obtain the same on application, at a slight increase of charge. 
The ALMANAC— CALENDAR and USUAL TABLES— is full and complete. 
The YEAR-BOOK embraces a variety of useful Statistics, and includes — 

I. Banking Retrospect. | VI. Useful Information for Bank Managers 

II. Statistics of the Bank of England, gi\'ing a i and Cashiers. Tables of the value of 



complete analysis of the progress of its 
business from 1845, with the principal 
details of importance. 

m. Bills brought forward in Parliament con- 
cerning Banking in Great Britain and 
Ireland. 

IV. Returns of Bank Notes of the Bank of 
England held by the Public and in 
Reserve by the Bank, Bullion, Bills 
Discounted, London Bankers' Balances, 
&c. 
V. Information associated with Suspended 
Banks, Finance and Discount Com- 
panies. 

Table of Public General Acts of Past Session. 
Important Parliamentary Papers on Banking and Commerce. 



the Coins in use in the various States of 
the World (including the nominal and 
metallic values) — Explanations of the 
Terms generally employed in Foreign 
Bills, Usance, Days of Grace, &c., &c. 
Vn. Stamp Duties. 
Vni. Notices of Books referring to Banking, 
published during the year. 
IX. Abbott's Analysis of Joint-Stock Banks. 
X. Parliamentary Directory. 
XI. Insurance Directory, with Comparative 
Table of the Rates charged for Life 
Insurance by the Principal Offices in 
Great Britain. 



THE BANKING DIRECTORY. 

This portion of the work is made as complete and accurate as possible. It is carefully revised, 
and contains — 

1. Bank of England. — List of all the Officers of the several Departments. 

2. London Banlters — Names, Residences and Occupations, as given in the Official Returns. 

3. A List of all the Private Banks ^ with the Names and Addresses of each of the Partners, 

carefully corrected from their own returns. Statement of Branches, and the Names of the 
Agents. 

4. A List of all the Joint- Stock Banks in the United Kingdom, with the Dates of their 

Establishment ; Number of Partners ; Paid-up Capital ; Guarantee Fund ; Fixed Issues ; 
and List of Branches and Sub-Branches, with the Names of the Managers at each. 

5. A List of Foreign and British Colonial Joint-Stock Banks having Offices in London. 

6. The Particulars of the Finance and Credit Companies^ (^o^i^aZ, Reserve Fund, and the 

Principal Officers. 

7. An Alphabetical List of Colonial and Foreign Banlis and Bankers^ greatly extended 

and improved. 

8. A List of Colonial and Foreign Banks and Bankers. 

9. An Alphabetical List of alt the Towns in Great Britain yrheTeB&jiks are established, 

with the Title of the Bank, Name of its Manager, and London Agent. 

10. An Alphabetical List of all the Bankers in the United Kingdom. 

11, An Alphabetical List of the Directors of tlie principal London Joint-Stock Banks, 

Discount Companies and Finance and Credit Companies. 

Published in November. Price Seven Shillings and Sixpence. 
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Kbgistee op Mbmbbes. (Section 25.) Two sizes of this book are kept in stock- 
Medium folio and Foolscap folio. The latter size is recommended for Companies 
having a small niimber of Shareholders, and comprises Numerical Index to Shares, 
Alphabetical Register of Members, Annual List and Summary repeated for five years, 
and Register of Transfers. 

Allotment Book (Medium Folio). Dividend Book. Call Book. Guard I^ook for 
A pplication for Shares. Registbe of Tbansfees, Shabe Ledger . Minute Books. 
Agenda Books. Dieectoes' Attendance Book. Wages Book. Registbe of 

MOETGAGES. CASH BoOK. PETTY CASH BOOK. JOUENALS. LeDGEES. LETTEEB 

Received Book. Lettee Copying Book. Guabd Book foe Tbansfees. 
GuAED Book foe PEoxiEa Bills Payable. Bills Receivable. Oedbe Book. 
Postage Book. 

BONDS, CERTIFICATES, &c. 

Debenture Bonds, Stock, Share and Provisional Certificates, Coupons, Cheques, and 
Seals for Public Companies. 

Wateblow & Sons Limited have a large assortment of Specimens of the above, 
either plain and neat or most elaborate and testeful in design, which can be forwarded 
on application. 

SPECIAL BOOKS, &c., FOR GAS COMPANIES. 

Gas Rental Register. Inspector's Return Book. Coke, &c., Sales Journal. Engineer's 
Meter Register. Consumption Statement Forms. Collector's Application Forms. 
Collector's Cash Book. Collector's Receipt Book. 

SPECIAL BOOKS. &c., FOR HOTEL COMPANIES. 

Visitors' Book. Bar Bill Book. Personal Ledger. Bed Book. Arrival and Departure 
Books. Washing Book. Apartment Book. Cellar Book. Daily Wine Stock Book, Daily 
Waste Books. Daily Account Forms. Seven Days' Account Forms. Waiters' Cheques, 
Cards. Tariffs. Bills of Fare, &c. 



LIST OF AUTHORISED FORMS. 

Under the Companies Acta 1862 and 1867. 

Memobandum op Association of a Company Limited by Shares. 
„ „ by Guarantee. 

„ „ of an Unlimited Company. 

Abticles of Association, Table A, First Schedule, Companies Act, 1 8 62. Lithographed 

on draft paper, for professional use, alteration and settlement. 
Memobandum and Abticles op Association, printed in type, on foolscap, bookwise 

for use as a draft or for reference. 
Notice of Situation ob Registebed Oppice. (Stamped or Unstamped.) 
Notice op Change ob Situation op Office. (Stamped or Unstamped.) 
Annual List of Membebs and Summaby op Capital and Shabbr Front Sheets 

(Stamped or Unstamped). The New Form, approved by the Board of Trade. 

„ „ Continuation Sheets for same, ruled, &c. 

List op Stockholdebs. Front and Continuation Sheets. 
Statement Fobm D. Section 44. 
Annual Balance Sheet. 
Notice op Incbeasb op Capital. (Section 34.) 

Notice op Incbeasb in Numbeb op Membebs. (Guarantee Companies.) 
Special Resolution. Heading for Draft. (Section 61.) 
Notice in Gazette of Resolution for Voluntary Winding-up. 

„ for calling Final Winding-up Meeting. 

Retubn op Final Winding-Up Meeting. 
Tbanspebs op Shabes. Pboxies, &c., &c. 



WATETILOW & SONS LIMITED, 

95 & 96, LONDON WALL; 26, GREAT WINCHESTER STREET; 

AND 49, PARIilAMENT STREET, S.W. 



WATERLOW & SONS LIMITED, 

26, GREAT WINCHESTER STREET, LONDON WALL, 

LONDON. 



^xitt Hist of ^arcf)ment. 
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Per roll. 
18/6 
37/6 

52/6 

62/6 
65/- 
77/6 
90/- 
97/6 
112/6 
130/- 

160/- 

165/- 



RED-LINED AND RULED. 



Lidentures Texted 



Followers 
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Per doz. 
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.. 3/- . 


3/6 


. 30/- 


3/6 


. 4/- . 


. 32/- 
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. 3/- . 


. 26/- 


.. 3/- . 


3/6 


30/- 


. . 1/- . 


. 1/2 . 


. 10/6 


. . 1/3 . 


. 1/6 . 


. 14/- . . 


.. 1/4 . 


. 1/8 . 


. 15/- .. 


.. 2/- . 


2/3 


. 21/- . . 


2/3 


2/6 


. 22/- 


2/6 


2/9 


. 26/- 


2/9 


. 3/- . 


. 28/- 



Best picked. 
Per doz. 

18/- 
36/- 

38/- 

30/- 

36/- 
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23/- 
25/- 
28/- 
30/- 



PROBATES. 



WITH OK WITHOUT HEADING, BLACK LINED AND BULED. 
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1/- 

1/6 
2/- 
2/3 



O ' 



3/9 



Best picked. 
1/2 
1/9 

2/3 
2/6 

Sir- 
/O 

4/- 



Per doz. 
10/6 

15/- 
22/- 
26/- 
30/- 
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Best picked. 
12/6 

18/- 
26/- 
28/- 

36;- 

45/- 



WATERLOW & SONS LIMITED, 

26, GREAT WINCHESTER STREET, LONDON WALL, 

LONDON, E.C. 




aper ^xi^minxtB, %QxttmmiB, ^t„ 



PRINTED, RULED, AND RED-LINED. 





PER QUIRE. 


Large 
Post 4to, 


F^cap. 


Demp, 


This Indenture 

Memorandum of Agreement 

An Agreement 

" This is the Last Will," &c. (not redUnedj 
Followers for same 


8. d. 

2 6 
2 6 
2 6 
2 6 
2 6 


8. d. 

3 6 
3 6 
3 6 
3 6 
3 6 


8. d. 
4 6 

4 6 

4 6 

4 6 

4 6 



Per Quire. 



8, d. 



This Indenture, on Blue Wove Copy, half sheets, ruled ... 1 6 



This Indenture, on Water-lined Brief 



... 2 



This is the Last Will, &c., on Lined Brief 



.. 2 6 



SPECIMENS OF ANY OF THE ABOVE SENT ON APPUCATiON. 



WATERLOW & SONS LIMITED, 




PRINTERS AND LITHOGRAPHERS, 

BANKING, COMMERCIAL, AND OFFICIAL 

STATIONERS, 

Contractors with Her Majesty's Government Offices for the 

Some 9 Colonial and Indian Services. 



(6 



DUPLEX SECURITY " CHEQUES. 



In consequence of the numerous and successful frauds recently perpetrated upon 
Bankers by means of the alteration of the written matter in Cheques, Watbrlow & Sons 
Limited have devoted their attention to this subject, with a view to the production of 
Cheques possessing greater security than has hitherto been obtained, without rendering 
them too costly for ordinary use. 

The chemical agents employed for obliteration with a view to the falsification of 
Cheques are either Acids, Alkalies, or Chlorines, and the chief danger has arisen from the 
fact that the discolouration produced by the use of these agents may be restored by the 
skilful use of re-agents. 

After a series of careful experiments, conducted by an accomplished Chemist, with the 
assistance of the head of their Engraving Department, Waterlow & Sons Limited have 
succeeded, by the use of inks possessing opposite chemical affinities, in perfecting a mode 
of printing which will effectually prevent this kind of fraud, as by this arrangement any 
attempt to discharge the writing ink by the use of either of the before-mentioned chemical 
agents will result in immediate discolouration of the printed matter, and re-agents cannot 
be used without producing a like effect. 

The cost of these Cheques will not be greatly in excess of the best kinds of Cheques 
now made, and, with a desire to extend their use as widely as possible, Waterlow & Sons 
Limited have arranged to supply them at about the same price. 

A specimen Cheque which has been tested with the four best known dlBcharging 
agents will be supplied upon application. 



96 & 96, LONDON WALL ; 

25, 26 & 27, GREAT WINCHESTER STREET ; 49, PARLIAMENT STREET ; 

FINSBURY STATIONERY WORKS, CLIFTON STREET; and 

HILL STREET, FINSBURY, LONDON. 



WATERLOW'S 

"ZEPHYR" COPYING PAPER 

TAKES 8 COPIES. 



IS CHEAP AND IfFFECTIVE. 



In introduciiig this Paper to the Fablic, Waterlow & Sons Liuitbd feel sore it will meet 
with general approval owing to its remarkable thinness and toughness. EIGHT COPIES 
can be easily taken, and, with a little extra care, as many as TEN COPIES. It will, 
therefore, be found invaluable to Bankers, Solicitors, and others having extensive 

correspondence. 

Quarto — per Ream, 960 Sheets . . . . . • . . • • 6/— 
Foolscap „ „ 8/- 

Or in Books J Half Calf, Indexed, Faged^ and Lettered, 
Quarto — 600 Leaves . . . . . . . • 6/— 

Foolscap — 600 Leaves . . . . . . . . . . 8/- 

,, 1,1/ VU ,, •! •• •• •• •• •• •• XiJ^ 



"STOUT BUFF" COPYING PAPER 

(AS USED IN THE GOVERNMENT OFFICES), 

AN EXCELLENT SUBSTITUTE FOE WEITTEN DUPLICATES, 

Saving mcmtoal labour. 

Quarto — per Ream, 480 Sheets . . . . . . 4/6 

Foolscap „ „ . . ' 6/6 

Books, Half Basil, Quarto, 500 pages . . . . . . . . 7/6 

750 „ 10/6 

„ „ Foolscap, 600 „ 10/6 

„ in Half Calf, Quarto, 600 „ 10/6 

„ „ Foolscap 600 „ 13/6 

Thia'Paper will Copy Documents long after writing, and with almost any Ink if sufficiently 
damped — even Correspondence Received, which has been previously copied. 

INSTRUCTIONS. 

For Copying Ink recently written, thoroughly remove all superfluous moisture ; when 
more than one copy is required, take them separately, TTiakiTig each succeeding one a little 
damper and pressing longer. In this manner from four to six copies may be taken. 

For Copying Ink which has been some days written, or copied before, or for Non- 
copying Ink, damp well on both aides and press Jor a few minutes. One and sometimes tW9 
copies ean be taken in this way. 



WATERLOW & SONS LIMITED, 

LONDON WALL ; 
GREAT WINCHESTER STREET; FINSBURY WORKS, E.O.; 

PARLIAMENT STREET, S.W., 
LONDON. 



WATERLOW & SONS Limited, General Printers 




LONDON WALL EC & PARLikfllESt STREET S W 



\ 



